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A welcome leveling off of the Consumers’ Price Index 
occurred on January 15, 1952—the date of the latest 
published index. After climbing steadily during 1951 
to December 15’s all-time peak of 189.1, retail prices 
of goods and services held the line in January—ap- 
parel and housefurnishing prices did dip 1.1 and 0.5 
per cent, respectively; however, small increases in the 
other major groups offset these declines. 


Manufacturing employees took home their highest 
average weekly earnings for the year 1951 in December. 
The substantial increase to $67.36 from November’s 
revised $65.81 average reflects both slightly higher 
average hourly earnings and the longer work week. 


A seasonal decline in the civilian labor force, char- 
acteristic of the month of January, resulted from a 
drop in both farm and nonfarm employment. Janu- 
ary’s total: 61,780,000, compared with December’s 
62,688,000 and last January’s 61,514,000. 


Concurrent with December’s seasonal decline in the 
labor force was the upswing in initial unemployment 


benefit claims to 1,151,000. November’s total: 948,000. 


Again no change occurred in industrial production 
activity. January’s index of 218 was at the same level as 
1951’s last-quarter levels, but three points below last 
January’s 221. 


Preliminary estimates show manufacturers’ December 
sales have dropped by over $850 million to $21,400 
million from November’s $22,267 million. This total is, 
however, about $350 million over last December’s. 
Inventories: at a peak again with $41,900 million. 


Retailers faced a slight dip in sales again in December 
to $12,255 million, according to early estimates. This 
was the third lowest point for the year and was about 
$350 million less than last December’s. Inventories 
were at $18,310 million—the lowest for the year. 


Farm and food prices at the wholesale level declined 
in January, causing the index (1926 = 100) to fall 0.9 
points to 176.3 for the week ending January 29. 


A sharp rise in the value of new construction came 
about in January, mainly as a result of increased 
private industrial construction. January’s $2,519 million 
is at the highest level since last May. 


Business failures rose only slightly in December to 
612, about 25 over the year’s low point in November. 
Last December’s total was 679. 
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Federal Law and Interunion Disputes 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


T HOSE who deplore jurisdictional strikes 
may feel that the Supreme Court’s recent 
affirmance of a $750,000 judgment against 
the CIO’s International Longshoremen’ 
takes care of the situation. Before relaxing 
in the comfortable sense that the law’s house 
is in order in regard to interunion disputes, 
however, the sad tale of confusion, absurd- 
ity and economic waste recounted here 
should be read. 


The Juneau Spruce case,7 which may go 
down in history along with the Danbury 
Hatters* and John L. Lewis * as memorable— 
or infamous—examples of “big” judgments 
against unions, was an action for damages 
under Section 303 of the Taft-Hartley Act, 
which authorizes private damage actions 
against the union activities which-constitute 
unfair practices under Section 8 (b) (4) of 
the National Labor Relations Act.” The 
union conduct, previously held violative of 
Section 8 (b) (4) by the NLRB,* can be 
described briefly. The longshoremen pick- 
eted and engaged in other more far-flung 
boycotting activity in an attempt to get for 
its own members jobs which the employer, 
the Juneau Spruce Company, had allocated 
to its regular employees, who were members 
of a sister CIO affiliate, the International 


Woodworkers of America. As a conse- 
quence of this boycottigg, the employer’s 
business suffered serious injury. 

Since the longshoremen’s activity was 
patently a violation of Sections 8 (b) (4) 
and 303, and since the Court had previously 
upheld the constitutionality of these sec- 
tions,’ there was no real substantive issue 
before the Supreme Court in the Juneau 
Spruce case. Hence, in a brief opinion, the 
Court dismissed the union’s challenge of the 
jury’s award, saying: 

“Petitioners, representing one union and 
employing outside labor, were trying to get 
the work which another union, employing 
mill labor, Had. That competition for work 
at the expense of employers has been con- 
demned by the Act. Whether that 
condemnation was wise or unwise is not 
our concern. It represents national policy 
which has both administrative and conven- 
tional legal sanctions.” 


There are those who may detect in this 
language of Mr. Justice Douglas something 
less than complete approv&l of the legisla- 
tion. Be that as it may, however, the deci- 
sion, by an undivided court, establishes 
clearly the sanctions of Sections 8 (b) (4) 
and 303 against jurisdictional disputes. Yet, 





1International Longshoremen’s and Ware- 
housemen’s Union v. Juneau Spruce Corpora- 
tion, 20 LABOR CASES { 66,704, 72 S. Ct. 235 
(1951). 

2? Footnote 1. 

* Loewe v. Lawlor, 208 U. S. 274 (1908). 

*U. 8. v. United Mine Workers, 12 LABOR 
CASES {§ 51,239, 330 U. S. 258 (1947). 
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5 The relevant portions of this section are 
quoted in the text below. 

* Juneau Spruce Corporation, 82 NLRB 650 
(1949), 90 NLRB, No. 223 (1950). 

*NLRB v. Denver Building and Construction 
Trades Council, 19 LABOR CASES { 66,347, 341 
U. S. 675 (1951); cf. Los Angeles Building and 
Construction Trades Council v. LeBaron, 20 
LABOR CASES { 66,548 (1951). 
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to assert that now the clear illegality of 
jurisdictional strikes and boycotts has been 
established, is by no means to say that the 
law is in an entirely satisfactory state on 
the subject. It is certainly not to say that 
the elimination of union control over jobs 
and the hiring process—a fundamental aim 
of the Taft-Hartley Act—has been achieved. 
It is not even to say that effective tech- 
niques are at hand to stop such strikes and 
boycotts before they have caused unjustifi- 
able social losses. Analysis of two other 
recent cases will show how current federal 
law still falls short in these two regards. 
The first of these, the Traylor case,* demon- 
strates how it is that even under the Taft- 
Hartley Act, with its presumed ban on the 
closed shop, jurisdictional strikes and boy- 
cotts, unions can still control jobs and the 
hiring process. The second, the Matson 
case,” shows how it is that injunctive relief 
—the only effective means of preventing the 
unjustifiable social damage created by juris- 
dictional strife—is still not available in the 
federal courts. 


Traylor Case 


The Traylor case arose out of a dispute 
over jobs between two locals affiliated with 
the International Brotherhood of Teamsters 
(IBT). Basse & Burd, a trucking company, 
contracted to haul stone for an atomic- 
energy installation. Its steady drivers were 
members of Local 934-IBT; and, although 
Basse & Burd had headquarters in Illinois, 
whereas the atomic-energy project was at 
Paducah, Kentucky, the company planned 
on having its regular drivers work on the 
stone-delivery contract. This*was not to 
be, however, for it seems that Local 236- 
IBT had secured jurisdiction over all work 
at the Paducah installation. A joint board 
of union officials, including agents of Local 
236, Local 934 and the International, had 
awarded the delivery work to Local 236. 
Moreover, both Basse & Burd and Local 
934 were, by the terms of their collecgive 
agreement, bound to abide by this award. 
Notwithstanding this agreement and the 
award made pursuant thereto, Basse & Burd 
hoped to retain its own drivers in the per- 
formance of the hauling contract. To this 
end, its asked Local 236 to admit its drivers 





to membership, but Local 236 refused, prob- 
ably because many of its own members 
were unemployed. When Basse & Burd 
persisted in using its own drivers, officials 
of Local 236 took action: they stopped 
trucks, telling the drivers that they had to 
quit driving for Basse & Burd on the atomic 
energy project. A cessation of Basse & 
Burd operations ensued. 


Shortly thereafter, the general contractor 
for hauling operations (Traylor) filed a 
charge against Local 236, alleging that it 
had induced a work stoppage in violation 
of Section 8 (b) (4) (D) of the NLRA and 
that therefore the NLRB should take juris- 
diction under Section 10 (k) of the act to 
“determine” the dispute out of which the 
alleged unfair practice arose. The factual 
basis of the charge was of course the at- 
tempt by Local 236 to secure for its own 
members work which was currently being 
performed by members of another union, 
Local 934. Moreover, since Basse & Burd 
were not violating the terms of any NLRB 
certification by giving the work to members 
of Local 934, it was clear that Local 236 
had, in fact, violated Section 8 (b) (4) (D), 
which provides as follows: 

“It shall be an unfair labor practice for 
a labor organization or its agents— 


“to engage in, or to induce or encourage 
the employees of any employer to engage in, 


a strike or a concerted refusal...to... 
transport ... materials ... where an object 
is... forcing or requiring any employer to 


assign particular work to employees in a 
particular labor organization... rather than 
to employees in another labor organization 

. unless such employer is failing to con- 
form to an order or certification of the 
Board determining the bargaining repre- 
sentative for employees performing such 
work.” 


The Board implicitly acknowledged the 
existence of a Section 8 (b) (4) (D) vio- 
lation, but nevertheless refused to assume 
jurisdiction under Section 10 (k). The factor 
on which the Board relied in refusing juris- 
diction was the agreement between Basse & 
Burd and Local 934, pursuant to which both 
parties undertook to submit to the awards 
of work made by representatives of all 
interested unions.” Where such agreements 





8’ William F. Traylor, 2 CCH Labor Law Re- 
ports (4th Ed.) { 11,333, 97 NLRB, No. 148 (Jan- 
uary 10, 1952). 

® Matson Navigation Company v. Seafarer’s In- 
ternational Union, 21 LABOR CASES { 66,723, 100 
F. Supp. 730 (September 29, 1951). 

% The agreement, quoted in the NLRB de- 
cision, read in part as follows: ‘‘When a 
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project is within the territorial jurisdiction of 
more than one Local Union, the determination 
of the pro rata division of the employees and 
which Business Representative shall represent 
the employees shall be made by the Business 
Representatives of the Local Unions involved.’’ 
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exist, the Board observed, the express terms 
of Section 10 (k) make it impossible for 
the Board to assume jurisdiction over the 
dispute. The section itself provides for 
NLRB jurisdiction over a work-assignment 
dispute “unless, within ten days after notice 
that [a charge under Section 8 (b) (4) (D)] 
has been filed, the parties to such dispute 
submit to the Board satisfactory evidence 
that they have adjusted, or agreed upon 
methods for the voluntary adjustment of the 
dispute.” 


In view of this language there can be little 
quarrel with the decision of the NLRB. 
However, this decision and its predecessor ” 
do serve to illustrate the inherent incon- 
sistencies between Section 10 (k) and the 
rest of the Taft-Hartley Act which were 
sketched two years ago in “The Developing 
c—_— ~ 

As the Board pointed out in the Traylor 
case, it is impossible to read Section 10 (k) 
without concluding that Congress sought 
by that section to encourage the voluntary 
settlement of jurisdictional disputes without 
resort to work stoppages. Thus, so long 
as the emphasis was upon Section 10 (k), 
it was proper for the Board to refuse to 
give weight to the argument that the em- 
ployer’s refusal to abide by thie settlement 
in this case should induce the Board to take 
jurisdiction. For, again as noted by the 
Board, Section 10 (k) speaks equally of ad- 
justments or agreements for adjustment of 
disputes. Hence, there being an agreement 
for adjustment in this case—an agreement 
subscribed to by both Basse & Burd and 
Local 934—it made no difference that Basse 
& Burd refused to abide by the adjustment. 
To permit Basse & Burd to escape from its 
agreement would be to flout the rather clear 
intention of Section 10 (k). 





However, this factor again demonstrates 
the weakness and plain silliness of Section 
10 (k). It shows in a new light how basic- 
ally inconsistent Section 10 (k) is with the 
general policies of the Taft-Hartley Act. 


Viewing the act as a whole, one simply 
may not conclude on any rational ground 
that it is generally designed to promote 
voluntary settlement—among unions or even 
between employers and unions—of work- 
assignment disputes; in fact, logic and ac- 
quaintance with the spirit of the act suggest 


a contrary conclusion. One need go no 





further than the act’s clear prohibition of 
the closed shop to make the point. If the 
act were genuinely or intelligently designed 
to encourage voluntary settlement of work- 
assignment disputes, there would have to be 
at least a qualification on the general pro- 
hibition of the closed shop, and there prob- 
ably ought to be a complete elimination of 
the prohibition, since it is difficult to justify 
on either moral or constitutional grounds 
the granting of closed-shop privileges to 
unions and others. But as 
matters now stand, the act generally out- 
laws the closed shop, and while making no 
express qualification of this prohibition, it 
nevertheless permits a qualification, through 
Section 10 (k), which can operate only to 
create vexing, confusing and inequitable 
distinctions without rhyme or reason. 


some not to 


It is necessary to note at this point that 
Local 236 all intents and 
purposes, a closed shop in regard to the 
the Paducah 


has secured, to 


stone-hauling operation at 
atomic-energy plant: only its members may 
be hired by the trucking contractors en- 
gaged in that operation. This is clearly a 
form of discrimination in hiring which estab- 
lishes substantially closed-shop conditions 
and thus obviously violates Section 8 (a) (3) 
of the act. One must note furthermore that 
Local 236 secured this closed shop even 
though it represented none of Basse & 
Burd’s employees at the time of the award, 
and thus could not have qualified for the 
closed shop even under the Wagner Act, 
which permitted only majority unions to 
have compulsory unionism agreements. Here, 
therefore, we see a closed shop “legally” 
gained under the anticlosed-shop Taft- 
Hartley Act in circumstances where it would 
not have been lawful even under the pro- 
closed-shop Wagner Act. 


To make matters worse, it may be pointed 
out that the whole result, from the point 
of view of Basse & Burd and Local 934, 
was probably the product of oversight and 
mistake. Neither was under any legal obli- 
gation to enter into the dispute-settlement 
agreement. Both could have entirely and 
lawfully refrained from undertaking to abide 
by the settlement. In that event, Basse & 
Burd could have had its own employees 
driving its trucks (the lesson for employers 
is clear); and the members of Local 934 





“ Manhattan Construction Company, 2 CCH 
Labor Law Reports (4th Ed.) { 11,186, 96 NLRB, 
No. 160 (1951). 
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would have had jobs which they do not 
now have (the lesson for unions bargaining 
for their own. members is clear). 


Furthermore, although the NLRB deci- 
sion in the Traylor case is probably a tenable 
one, it is necessary to note that the con- 
fusion of Section 10 (k) is such that the 
decision actually reached is not necessarily 
the only one which might properly have 
been reached. The last sentence of Section 
10 (k) is crucial here. That sentence reads 
as follows: 


“Upon compliance by the parties to the 
dispute with the decision of the Board 
or upon such voluntary adjustment of the 
dispute, such charge will be dismissed.” 


Careful attention to the italicized lan- 
guage will suggest that perhaps the Board 
should not dismiss a charge where one party 
to the dispute has refused to abide by the 
adjustment agreement and the award made 
pursuant thereto. Presumably, the employer 
involved is a party to the dispute, within 
the meaning of Section 10 (k); certainly 
the unions involved are parties. Hence, 
since both Basse & Burd and Local 934 
had refused to abide by the award, it would 
seem that perhaps the Board should not 
have dismissed the charge. 


This is not sleight-of-hand reasoning. The 
Board itself at one stage seemed to reason 
along the same lines. In the Manhattan case,” 
which also involved an award of work pur- 
suant to an agreement subscribed to by the 
employer and the disputing unions, the 
Board had reserved decision on “what re- 
sult we would reach if there were evidence 
that any party has refused to comply with 
the award of the Joint Board.” Attention 
to the last sentence of Section 10 (k) had 
apparently induced the Board, in the Man- 
hattan case, to believe. that perhaps there 
was a question as to whether it could dis- 
miss a charge where the parties had refused 
to comply with an award. Now, in the 
Traylor case, where such a refusal did in 
fact occur, the Board gives the lie to the 
reservation in the Manhattan case; for it dis- 
misses the employer’s refusal (and Local 
934’s refusal) to abide by the award, with- 
out serious consideration—saying, as if no 
new question were presented, that the case 
was ruled by the decision in the Manhattan 
case. 


Because of this factor, the Traylor case 
actually goes beyond Manhattan; it stands 





for the proposition that the Board will not 
entertain a charge under 10 (k) if the parties 
have agreed upon a voluntary method of 
adjustment, even though one of the parties 
later refuses to abide by the award. This 
makes sense, viewing Section 10 (k) gen- 
erally, but it still conflicts with the last 
sentence of 10 (k). 


Thus, what we have in 10 (k) is a double 
conflict: first, a conflict between 10 (k) 
and the act generally; second, a conflict 
within 10 (k) itself. The conflict between 
10 (k) and the act generally might be erased 
by the Board in those cases where the 
parties refused to abide by a private award, 
if the Board would in such cases entertain 
Section 8 (b) (4) (D) charges. But then 
the conflict would remain in those cases 
where the parties complied with such private 
awards; for in these cases voluntary closed- 
shop conditions would exist notwithstanding 
the act’s general prohibition of the closed 
shop. 
pPERMArS the worst anomaly of Section 

10 (k) appears when one considers its rela- 
tionship to work-assignment disputes, not 
between unions, but between a union and non- 
union employees. It will be remembered that 
a union violates Section 8 (b) (4) (D) when 
it seeks for its own members the jobs of non- 
union employees, as well as when it seeks the 
jobs of members of other unions. Here, how- 
ever, unless the Board rewrites the act, it 
cannot permit the imposition of closed-shop 
conditions under the guise of adhering to the 
Congressional intention established in Sec- 
tion 10 (k). For it is extremely difficult to 
see how the private system of adjustment 
envisioned by 10 (k) can obtain in such a 
case. Nonunion employees are not likely to 
have an organization which could participate 
in such a voluntary system; if they had such 
an organization, in fact, they would not be 
nonunion employees. Furthermore, it is 
scarcely likely that nonunion employees 
would in any event agree to let a union 
have the say on the matter of their job 
security. And if all this be true, then the 
conditions necessary to bring Section 10 (k) 
into operation would simply not exist. 


The upshot, of course, is that the Taft- 
Hartley Act has internal integrity—is in- 
herently consistent with itself—in regard to 
attempts by unions to take away the jobs 
of nonunion men; but the integrity is absent 
in the case of disputes between unions. In 

(Continued on page 225) 





18 Footnote 11. 
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Legalized Concerted Activities 
Under the Taft-Hartley Act 


By WALTER L. DAYKIN 


O THE STUDENT of labor legislation 

it is more or less obvious that the Na- 
tional Labor Relations Act of 1935 was passed 
to legalize unions and to facilitate the func- 
tioning of collective bargaining. The Taft- 
Hartley amendments of 1947 are concerned 
with the right of self-organization, but these 
amendments include numerous provisions 
modifying the activities of labor organiza- 
tions which were developed by the Board 
administering the earlier statute. The end 
results of this legislation, relative to union- 
ism, as conceived by Congress would be, 
from the functional distribution point of 
view, a more desirable distribution of the 
national income and more equitable division 
of the wealth in the country. This distri- 
bution of the national income would be de- 
sirable because it would increase purchasing 
power and eventually maximize the output 
of the economy, thus increasing the amount 
of goods available for movement in inter- 
state commerce. From the personal distri- 
bution point of view, the increased income 
of the workers would intensify their satis- 
faction and happiness. This satisfaction 
would increase the morale of the workers 
and affect production positively and would 
also minimize the possibilities of various 
forms of work stoppages. All this industrial 
peace would safeguard the free flow of 
commerce. 


Legalized Concerted Activities 





The author, professor of labor eco- 
nomics and personnel management at 
the State University of lowa, shows 
how the Taft-Hartley Act, relative 
to legalized concerted activities, has 
been interpreted by the NLRB and 
courts in numerous, recent decisions 





In order to approximate this goal, the 
National Labor Relations Act of 1935 in 
Section 7 protected employees from dis- 
charge and other forms of discrimination for 
engaging in concerted activities to realize 
legitimate collective bargaining or other 
types of mutual aid or protection. This 
prohibition against discharge for concerted 
activities on the part of employees was 
made effective and potent because of the 
power granted to the Board to effectuate the 
policies of the law by reinstatement to either 
the old job or a substantially equivalent one 
in case of discriminatory discharge, and by 
the making of the aggrieved party whole by 
the payment of back wages. It was felt that 
without such protection, employees would 
be subjected to many forms of discrimina- 
tion—including discharge—and they would 
have no statutory remedy. 

Section 7 of the Taft-Hartley amend- 
ments guarantees the rights of employees to 
either engage in or not engage in the organi- 
zation of unions; and to engage in collective 
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bargaining through representatives of their 
own choosing, or to engage in other con- 
certed activities for the purpose of collective 
bargaining or other types of mutual aid or 
protection. To be sure, no employee can 
refrain from joining a union if there is an 
agreement which requires membership in 
the union as a condition of employment, as 
is authorized in Section 8 (a) (3). Section 
7 of the statute establishes both the theo- 
retical and the administrative basis upon 
which employer and employee unfair labor 
practices are founded. 


The Taft-Hartley amendments placed 
more definite limitations upon the exercise 
of the rights of concerted activities than did 
the old National Labor Relations Act. Cer- 
tain types of strikes and the secondary boy- 
cott are either restricted or declared unlawful. 
For example, Section 8 (b) (4) of the 
amendments makes it an unfair practice for 
a union to engage in strikes or boycotts (1) 
to make a self-employed person join a labor 
union, (2) to make an employer join with 
other employe-s for collective bargaining 
purposes, or tu force an employer to dis- 
criminate against am employee on the grounds 
of membership or nonmembership in a union 
unless a valid union security contract has been 
negotiated and (3) to make an employer cease 
using, selling, handling, transporting or dealing 
in products of other producers or cease dealing 
with another employer. According to the 
Taft-Hartley Act it is unlawful to engage 
in strikes and secondary boycotts to force 
management to recognize or bargain with an 
uncertified union’ or to force an employer 
to cease recognizing a union that has been 
duly certified and bargain with another 
union.? Section 10 (1) makes it mandatory 
for the Board to seek injunctive relief from 
strikes and boycotts designated as illegal in 
Sections 8 (b) (4) (B) and 8 (b) (4) (C), 
and Section 303 of Title III allows. unions 
engaging in such strikes and boycotts to be 
sued for damages in the federal district 
court. In fact, a union was held liable for 
a breach of a no-strike contract even though 
the union did comply with the 60-day, no- 
strike requirement of the statute.’ 


It is also an unfair practice for a union, un- 
der certain circumstances, to engage in con- 
certed activities to force or require the 
employer to assign work to employees in a 


certain union organization.‘ This subsection 
would make jurisdictional strikes and boy- 
cotts unfair labor practices unless the de- 
mands of the union involved are based upon 
a certification award of the Board or an 
award arising out of the statutory power of 
this body to adjudicate jurisdictional dis- 
putes.” In a recent decision the United 
States Supreme Court permitted a company 
to sue unions for damages resulting from a 
jurisdictional strike and upheld an award 
of $750,000 to the company. In this case 
the employer had purchased a sawmill and 
used his own employees to load the barges. 
A longshoremen’s union demanded that this 
loading be performed by members of the 
union. When the employer refused, the 
union picketed the plant, causing it to cease 
operations. The employer was allowed to 
sue in the courts directly without waiting 
until the National Labor Relations Board 
had determined whether or not the strike 
was an unfair labor practice. In terms of 
the statute, the money judgment involved in 
this case was enforceable against the union 
and its assets and not against any individual 
member or his assets. No union can legal- 
ly use the strike or boycott to cause an em- 
ployer to either pay or deliver, or agree to 
pay or deliver, money for services not per- 
formed or not to be performed. 
Furthermore, the Taft-Hartley Act, in 
Section 305, makes it unlawful for any em- 
ployee of ‘any agency or wholly-owned cor- 
poration of the United States Government 
to participate in a strike. It is mandatory 
that any government employee who does en- 
gage in a strike be discharged. Such em- 
ployees forfeit their civil service rights and 
cannot be re-employed by the United States 
Government for a period of three years. 
This statute further modified the right to 
strike by affecting the timing of certain 
work stoppages. Employees working under 
a collective bargaining agreement are required 
to give a 60-day notice if they wish to 
modify or terminate the contract. The 
timing of strikes is also controlled by the 
provision in the law for the issuing of in- 
junctions—lasting up to 80 days—against 
strikes in industry that would affect materi- 
ally the national welfare or create a national 
emergency, because such strikes create a 
serious problem in a democratic society. It 





1 Section 8 (b) (4) (B). 

2 Section 8 (b) (4) (C). 

3 International Union of Operating Engineers 
v. Dahlem Construction Company, 20 LABOR 
CASES { 66,693 (CA-6, 1951). 

* Section 8 (b) (4) (D). 
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is recognized that under the circumstances 
a strike affecting the public interest cannot 
effectuate its normal goal or perform its 
normal function. This is due to the fact 
that more effects of such a strike go beyond 
the legal consequences of ordinary strikes 
and bring more pressure upon the govern- 
ment to participate in the settlement of the 
dispute than it does upon the parties in- 
volved to reach an agreement. 


Interpretation of Section 7 


The Board and the courts have been con- 
fronted with the problem of determining 
the forms of concerted activities for col- 
lective bargaining and other types of mu- 
tual aid that are protected by the statute. 
The interpretation of Section 7 is that pro- 
tected concerted activities are not limited to 
those in which employees are functioning 
through a union or any type of formal 
organization; it is adequate that they are 
acting together for mutual aid and pro- 
tection even though no union action is in- 
volved or collective bargaining anticipated 
or contemplated. Therefore, Section 7 was 
incorporated into the statute primarily for 
the benefit of employees rather than unions. 
The prevention of unfair practices by em- 
ployers, which interfere with the workers’ 
right of free choice relative to unionization, 
was intended as a grant of right or privi- 
lege to employees rather than a grant of 
power to the union.’ So various concerted 
activities of both employees and the union 
are protected by the statute. Therefore, the 
employer cannot withdraw recognition from 
the union because an impasse has been 
reached in the area of collective bargaining 
relations. An impasse does not negate the 
union’s right to seek collective action in 
order to persuade the employer to accept 
the terms of the union.* 


The Board has ruled that it is discrimi- 
natory to discharge a leader-man for spread- 
ing false rumors about wages, since the 
employee’s behavior was an integral part of 


his concerted activities. Evidence proved 
that the statements were not made with 
any intent to falsify, and they had some 
basis in fact.’ However, the discharge of 
a leader of an employee-concerted activity 
is not illegal if the employer is unaware that 
the employee was acting as the spokesman 
for the group, particularly if it had not 
been explained to the employer that he was 
acting as the representative of the workers 
when he asked for a wage increase, and 
the employer had no reason to believe that 
he was acting in behalf of the workers.” 
Discharge of employees, because it was 
supposed that they were going to refuse to 
work until they received more wages, was 
unlawful because this collective activity is 
protected by law even if it actually ma- 
terializes." An employer who discharged 
employees seeking a raise in wages, because 
they did not answer at once the question 
of whether they wanted to quit or work 
until the outcome of a representation elec- 
tion, violated the law since the discharge 
was due to the fact that employees engaged 
in concerted activities protected by the stat- 
ute.” Employees cannot be discharged for 
concerted activities directed toward getting 
pay for overtime work.” Employees who 
walked off of the job because a wage in- 
crease had been denied did not quit their 
jobs. The walkout was a concerted effort 
to get higher wages or changed working 
conditions by withholding services. A strike 
is not illegal or of the wildcat nature just 
because it is called without prior notice to 
the employer.” 


In handling this problem of work stop- 
pages defined as partial strikes, the United 
States Supreme Court in the /nternational 
Union, UAWA v. WERB case™ ruled that 
the conduct of the union is creating work 
stoppages by calling union meetings during 
regular working hours is neither condoned 
nor legalized nor forbidden by Sections 7 
and 13 of the Taft-Hartley Act. These sec- 
tions protect concerted activities of workers, 
including the right to strike. The National 





* NLRB v. Peter Cailler Kohler Swiss Choco- 
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130 F. (2d) 503 (CCA-2, 1942); NLRB v. Phoenix 
Mutual Life Insurance Company, 14 LABOR 
CASES {§ 64,504, 167 F. (2d) 983 (CCA-7, 1948). 

8 DeSoto Hardwood Flooring Company, 2 CCH 
Labor Law Reports (4th Ed.) § 11,149, 96 NLRB, 
No. 67 (1951); Central Metallic Casket Company, 
2 CCH Labor Law Reports (4th Ed.) { 10,342, 
91 NLRB 572 (1950). 

® Westinghouse Electric Corporation, 2 CCH 
Labor Law Reports (4th Ed.) { 8,052, 77 NLRB 
1058 (1948). 
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(1949). 

™ Red Arrow Freight Lines, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8.053. 77 NLRB 859 
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pany, 73 NLRB 1463 (1947). 

22 Gullett Gin Company, Inc. v. NLRB, 17 
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1950). 
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Labor Relations Act is empowered to for- 
bid a strike when its purpose is one that 
is forbidden by the statute, but it has no 
right or power to forbid a strike because 
its method is illegal. The Taft-Hartley 
law, ruled the Court, intended to prevent 
or outlaw strikes which enforce unfair 
practices; it had no intention of granting dis- 
pensation for a strike. Therefore, the Wiscon- 
sin Employment Relations Board could 
legally order a union to cease and desist 
from work stoppage without imposing in- 
voluntary servitude upon the workers, which 
would violate the Thirteenth Amendment, 
or without invading the right of free speech 
guaranteed in the Constitution. The mi- 
nority decision in this case stated that the 
earlier Board had consistently defined work 
stoppages as partial strikes and concerted 
activities within the meaning and intent 
of Section 7. The minority held that the 
majority decision made intermittent work 
stoppages equal to mutiny, sitdown strikes 
and wildcat strikes. The majority of the 
Court, in effect, accepted the employer’s 
argument that if such work stoppages oc- 
curred, it would be impossible to plan pro- 
duction, fill orders or determine output. 
The minority contended that the controlling 
decision was a form of judicial legislation. 


It is also a type of protected concerted 
activity for salesmen to object to the hiring 
of a new cashier—even though the salesmen 
have no hiring right or power to recommend 
—because the salesmen in this case were 
concerned with, or directly interested in, 
the capability of the cashier upon whom 
they depended for assistance and informa- 
tion, which would affect their pay. This 
legitimate interest protects these employees 
from disciplinary action, such as discharge. 
The minority in this case believed that such 
concerted activity was not protected because 
the salesmen interfered in the selection of 
a cashier, which is solely the prerogative of 
management.” On the other hand, the dis- 
charge of economic strikers due to a protest 
against the employer’s appointment of a 
general foreman over their immediate fore- 
man was not illegal, because the employees’ 
refusal to work was not based upon a de- 
sire to advance their own interests, but 


those of the foreman.” No supervisory em- 
ployee is protected from discharge for union 
membership or union activities, because he 
is not an employee within the meaning and 
intent of the statute.” 


The Board has held that employees may, 
in concert, express views about the selection 
of supervisors if this affects their wages 
and working conditions. The workers were 
priviléged to circulate a petition asking for 
the removal of a supervisory employee even 
though the request arose out of a quarrel.” 
This ruling of the Board was reversed by 
the court in Joanna Cotton Mills Company 
v. NLRB* on the grounds that the em- 
ployer should not be held guilty of an un- 
fair labor practice and be required to make 
whole an employee discharged for insubordi- 
nation, because certain managerial rights in 
the area of selection and discharging of 
employees are protected by the statute. The 
circulation of the petition in this case was 
a continuation of old trouble and was ac- 
companied by other behavior patterns which 
were illegal. This court reasoned that the 
motive and purpose of concerted activities 
are significant and that the motive behind 
the circulation of the petition was: not for 
mutual aid and protection of the employees 
but for the purpose of revenge. Employees 
who engage in a walkout because they are 
dissatisfied with a change of foremen are 
not protected by the statute, because the 
change of foremen is a management pre- 
rogative. The act does not protect em- 
ployees against the abusive and arrogant 
conduct of a foreman unless such conduct 
actually interferes with the rights guaran- 
teed in the statute.” 


Strikes Before Taft-Hartley 


In dealing with the strike as a type of 
protected concerted activity, the original 
Board generally held that strikes, accompa- 
nied by picketing, for unlawful objectives 
were illegal. Also, very early in the ad- 
ministration of the Wagner Act the United 
States Supreme Court ruled that Section 13, 
upholding the right to strike, anticipated a 
legal strike. For example, in NLRB v. Fan- 
steel Metallurgical Corporation,” the Court 





1% See Phoenix Insurance case, footnote 7. 

11 Fontaine Converting Works, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 8,066, 77 NLRB 
1386 (1948). 

% NLRB v. Inter-City Advertising Company, 
20 LABOR CASES { 66,429, 190 F. (2d) 420 (CA-4, 
1951). 

1% Joanna Cotton Mills Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8,738, 81 NLRB 1398 
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heid that the company could discharge per- 
sons who took possession of the building 
during the course of a sitdown strike. This 
discharge was allowed even though manage- 
ment had engaged in unfair practices which 
facilitated the work stoppage. In reversing 
the Board’s decision, the Court stated that 
while broad power to effectuate the policies 
of the statute had been delegated to this 
administrative body, this power was not 
unlimited. It was held that reinstatement 
of sitdown strikers would not effectuate the 
policies of the act but would destroy the 
value of this statute as far as its peaceful 
procedure was concerned. Even workers 
who aided and abetted the sitdown strikers 
could be legitimately discharged. 


The courts, reviewing the decisions of 
the Board as it functioned under the statute 
before the amendments, have declared that 
discharge for engaging in strikes involving 
a breach of contract or repudiation of agree- 
ments is a protected behavior pattern on 
the part of management. Employees engag- 
ing in such a strike commit themselves 
not to work, so the company has the legal 
right to treat them as having severed their 
employment relations and has the right to 
hire other workers for the jobs.* Wildcat 
strikes, or strikes not authorized or sanc- 
tioned by the union, to force an employer 
to negotiate a contract or to get action are 
not a form of concerted activity protected 
by the law; such strikes violate the very 
purpose of the act. Minority groups are 
not privileged to interfere with collective 
bargaining by duly-authorized persons, but 
must subordinate to the majority and func- 
tion, not independently, but through the 
chosen bargaining agents in order to pre- 
serve the peace as visualized by the law.™ 
It was also a violation of the mutiny stat- 
utes to strike on a vessel moored safely in 
dock in an American port in order to force 
the employer to recognize the union that 
had been certified by the Board as the 
appropriate bargaining agent.” 


Strikes Under Taft-Hartley 


The board of five, administering the Na- 
tional Labor Relations Act as amended, has 
a much more definite framework in which 
to function in determining the legality of 


strikes. This is true because the Taft- 
Hartley Act outlaws various types of strikes 
and establishes various rules of conduct that 
must be adhered to by the union and em- 
ployees in their efforts to materialize goals. 
This Board places much emphasis upon the 
objectives or ends sought to be obtained 
and the means employed to attain these 
objectives in determining the legality of 
strikes. The test, ruled the Board in one 
case,” of whether or not a strike is legal is 
usually in terms of the means involved 
in the activity. If the objective of the strike 
is directly related to the interests of the 
strikers and is not primarily concerned 
with forcing workers or nonstrikers to forgo 
their rights guaranteed in Section 7 of the 
statute, and if no violence or other illegal 
activities are used in materializing the ob- 
jective, then the strike is considered legal. 
The Board recognizes that a strike for an 
illegal objective does not necessarily consti- 
tute restraint or coercion of employees by 
the striking union that would violate Sec- 
tion 8 (b) (1) (A) of the statute. How- 
ever, holding that a strike does not violate 
this section, cannot be interpreted to mean 
that it is a concerted activity protected by 
Section 7 of the act. 


The Board, functioning under the Taft- 
Hartley statute, has ruled that wildcat 
strikes are unlawful, but that not all mi- 
nority strikes are illegal—only those carried 
on by the irresponsible minority in defiance 
of the union. For example, a trial examiner 
recently held that a minority group of 
workers was within its legal rights by tak- 
ing a grievance, affecting it alone, directly 
to management even though the bargaining 
agent and the employer were negotiating 
relative to a contract at the time. This mi- 
nority group was also privileged to strike to 
force the employer to remove the condition 
of employment to which it objected. The 
strike did not derogate the authority of the 
bargaining agent and was therefore pro- 
tected by the Taft-Hartley Act. The em- 
ployer had no legal right to discharge these 
strikers, but he was privileged to fill their 
jobs permanently before the strike ended 
because it was an economic strike.” 


The employer’s statutory obligation ‘to 
bargain collectively with a union is sus- 
pended when a union violates a no-strike 





3% NLRB v. Sands Manufacturing Company, 
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clause where other processes are available 
to settle the dispute. However, violation 
of an alleged, oral no-strike clause is no 
defense against refusal to bargain. Such 
reasoning, held the Board, is unescapable 
because without it collective bargaining 
would be futile.” Therefore, it is not illegal 
to refuse to rehire strikers who engage in 
a sympathy striké in violation of the con- 
tract or a wildcat strike because illegal 
strikes involve a loss of employee status. 
It is true that this right of management to 
discharge strikers who engage in a strike 
in violation of the contract must be applied 
in a nondiscriminatory manner.” Where a 
wildcat striker has been inadvertently rehired 
after the jurisdictional strike has ended and 
discharged the same day, this re-employ- 
ment did not sanction the wildcat behavior, 
and the employer was justified in discharg- 
ing him.” 

In emphasizing the objective involved in 
strikes, the Board has held that it is unlaw- 
ful to strike to induce employers to engage 
in illegal boycotts,” that it is a violation of 
Section 8 (b) (4) (A) to strike or induce a 
strike at the residence of persons who have 
a work contract with the company being 
picketed by the union ® or to induce a strike 
of a subcontractor at the construction site 
or private residence, since the object of the 
strike was to coerce the general contractor 
to cease doing business with the subcon- 
tractor who employed nonunion labor.” 
Strikes for recognition after the certification 
of another union; * work stoppages to force 
employers to lay off employees who have 
not paid dues to a union which had no 
valid union-shop agreement;™ and strikes 
to induce employers to reduce unfairly the 
seniority of employees” are not forms of 
concerted activities protected by the statute, 
because the objectives are illegal. 





Just recently the Board®™ has. enlarged 
greatly the penalty for engaging in a strike 
to compel the employer to accept an illegal 
union-security contract. Employees who 
participate in such a strike forfeit their 
right to reinstatement or any other pro- 
tection under the Taft-Hartley Act even 
though the illegal union-security contract 
demand was only one reason for the strike. 
The employer could solicit the strikers indi- 
vidually to return to work and could legally 
discharge all of the strikers or any of them 
regardless of the fact that he did not use 
the illegality of the strike as a reason 
for the discharge. This reasoning is based upon 
the point of view that the strike was unlaw- 
ful from its very inception, and the illegal 
work stoppage affected the interests of the 
employer in an adverse manner and contra- 
vened the public policy aspect of the statute. 


Lawful Strikes 


In adjudicating the problem of the le- 
gality of strikes, the Board has held that 
numerous strikes are legal. For example, 
a union’s strike for the purpose of forcing 
employers to cause an intermediary to em- 
ploy union men is not a violation of the law, 
but is a form of protected concerted activity 
where the contract calls for the use of union 
men and where the intermediary is not a 
secondary employer.” ‘The Board has held 
that it is a form of protected concerted 
activity for workers to refuse to obey over- 
time orders issued in violation of law; to 
refuse to work in case of a discriminatory 
layoff policy; “ to strike to induce the em- 
ployer to reinstate employees believed to 
have been discriminated against; or to 
engage in a demonstration over the firing 
of a union president, because it is legal to 
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quit work to support employees.” A strike 
in protest against a lawful discharge of 
another employee is an economic strike, and 
the strikers are protected against discharge 
for engaging in such concerted activity.“ 
The Board and the courts have held that 
it may have been unwarranted to strike 
because an election had been postponed, or 
it may have been unwise and unjustified to 
strike to force an employer to reinstate 
legally-discharged men, but this does not 
make the strike unlawful.” Also spontane- 
ous work stoppages to present wage griev- 
ances to the employer“ or the engaging in 
a strike to obtain a wage increase“ are 
protected by the statute. A strike to present 
a wage demand to the employer after he 
has refused a wage increase and the work- 
ers’ refusal to accept the employer’s expla- 
nation are not insubordination, but a form 
of protected concerted activity.* 


Concerted refusal to work under a new 
schedule of hours is not a violation of the 
statute, and it is illegal to discharge the 
employees involved in the strike. Such dis- 
charge amounts to discrimination in hiring 
and tenure of employment and discourages 
membership in a union, therefore violating 
Section 7, Section 8 (1) and Section 8 (3) 
of the act. It is, according to the Board, 
immaterial that the strike was not sanc- 
tioned or authorized by the‘national union, 
that the-employees made no formal state- 
ment of their intention to strike, that they 
did not picket, that the employer considered 
that the workers had quit, that he was sin- 
cere in thinking that he could discharge the 
strikers, or that no antiunion motives were 
involved on the part of the employer. The 
workers’ refusal to respect the change in 
the working schedule and their walking off 
the job was legitimate concerted action and 


was not evidence that the workers had 
usurped the employer’s right to deterniine 
conditions of employment, since the em- 
ployees only refused to work unless they 
could do so on the basis of the old sched- 
ule.” However, in another case the Board 
held that the employer did not violate the 
law by discharging employees because they 
engaged in a slowdown after the employer 
unilaterally changed the method of pay 
computation from the piece rate to the 
hourly rate. The slowdown was not a form 
of protected concerted activity; it was a 
refusal to accept the terms of employment 
as set by the employer and an effort to 
continue work on their own terms.” Re- 
cently the General Counsel for the National 
Labor Relations Board ruled that strikes to 
compel employers to grant wage increases, 
which are proper in terms of the Wage 
Stabilization Board provisions, are not illegal 
or unlawful. Consequently, complaints should 
issue if the employer discharges workers 
for engaging in such a strike. 


Reinstatement of Strikers 


Strikers who engage in unfair labor-prac- 
tice strikes or strikes caused by unfair prac- 
tices of management, such as the refusal to 
bargain in good faith, cannot be replaced 
permanently. These strikers must be rein- 
stated upon their unconditional application, 
even if it is necessary to discharge strike- 
breakers.” Strikers who engage in an eco- 
nomic strike do not ordinarily lose their 
status as employees;™ therefore, it is illegal 
to discharge or threaten to discharge eco- 
nomic strikers.” However, while economic 
strikers still maintain their status as em- 
ployees, they lose their jobs if they are 





48 Carter Carburetor Corporation v. NLRB, 
8 LABOR CASES { 62,020, 140 F. (2d) 714 (CCA-8, 
1944). 

44 Globe Wireless, Limited, 2 CCH Labor Law 
Reports, (4th Ed.) { 9,780, 88 NLRB 1262 (1950) ; 
L and H Shirt Company, Inc., 2 CCH. Labor 
Law Reports (4th Ed.) { 8,999, 84 NLRB 248 
(1949). 

* Firth Carpet Company v. NLRB, 6 LABOR 
CASES { 61,198, 129 F. (2d) 633 (CCA-2, 1942); 
Container Manufacturing Corporation, 15 LABOR 
CASES { 64,876, 171 F. (2d) 769 (CA-7, 1948). 

* NLRB v. Kennametal, Inc., 18 LABOR CASES 
{ 65,817, 182 F. (2d) 817 (CA-3, 1950). 

47 General Petroleum Corporation, 2 CCH 
Labor Law Reports (4th Ed.) { 8,662, 81 NLRB 
749 (1949). 

* Gullett Gin Company, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8,856, 83 NLRB 1 
(1949); Pacific Powder Company, 2 CCH Labor 


Legalized Concerted Activities 


Law Reports (4th Ed.) { 9,010, 84 NLRB 280 
(1949). 

*® Massey Gin and Machine Works, Inc., 2 
CCH Labor Law Reports (4th Ed.) { 8,016, 78 
NLRB 189 (1948). 

%® Elk Lumber Company, 2 CCH Labor Law 
Reports (4th Ed.) { 10,300, 91 NLRB 333 (1950). 

1 Deena Artware, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 9,344, 86 NLRB 732 (1949); 
Vogue-Wright Studios, 76 NLRB 773 (1948); 
Star Beef Company, 2 CCH Labor Law Reports 
(4th Ed.) § 10,550, 92 NLRB 1018 (1950); NLRB 
v. Star Beef Company, 20 LABOR CASES { 66,681 
(CA-1, 1951). 

8 NLRB v. Mackay Radio and Telegraph 
Company, 1 LABOR CASES { 17,034, 304 U. S. 333 
(1938). 

3 NLRB v. Electric City Dyeing Company, 
17 LABOR CASES { 65,532, 178 F. (2d) 980 (CA-3, 
1950); Cusano v. NLRB, 20 LABOR CASES 
§ 66,502, 190 F. (2d) 898 (CA-3, 1951). 


173 











Employers cannot refuse to rehire dis- 
charged strikers if they apply later as 
new applicants for available jobs. 





permanently replaced™ or if they are re- 
placed and lose the strike.” For example, 
the employer is privileged to replace strikers 
if the strike is economic and there is no 
evidence that the strikers were denied rein- 
statement to the available positions.” It is 
not discriminatory to refuse to reinstate 
economic strikers where their jobs have 
been filled permanently if the employer does 
not treat the strikers differently than other 
former employees or applicants for employ- 
ment in his hiring procedure.” 

However, an employer cannot refuse to 
rehire strikers who have been discharged if 
they later apply as new applicants for jobs 
that are available.” No striker can be penal- 
ized by being denied a stock bonus that is 
ordinarily given to employees with 25 years 
of service because of participation in an 
economic strike.” It was considered a vio- 
lation of the law.to refuse a job to an eco- 
nomic striker at a time when his old job 
was open, or to refuse to offer jobs sub- 
stantially equivalent to those the economic 
strikers had before the strike.” It is also a 
violation of the statute for an employer to 
refuse to reinstate employees who had left 
the plant in order to force the employer to 
grant a wage increase. The employer, in 
one case,” contended that the workers had 
resigned, but the Board held that they were 
economic strikers and that their jobs had 
not been permanently filled when these 
workers requested unconditional reinstate- 
ment. The employer’s behavior relative to 
the striking employees transformed the eco- 
nomic strike into an unfair labor-practice 
strike, and all the striking employees were 





entitled to their jobs regardless of whether 
or not replacements had been employed, 
since it is unlawful to refuse to rehire unfair 
labor-practice strikers when they uncon- 
ditionally apply for reinstatement. Again, it 
was considered unlawful to discharge three 
employees, representing a group of em- 
ployees, who protested the employer’s fail- 
ure to pay a profit-sharing bonus and who 
later struck to materialize this demand. 
Such behavior of the workers was not 
insubordination. The discharge constituted 
illegal interference with concerted activities, 
because the strikers were economic strikers 
and consequently could not be discharged 
legally.” 

In Kansas Milling Company v. NLRB; it 
was held that the employer could replace 
economic strikers with permanent employees 
and could refuse to discharge these replace- 
ments so to make room for the returning 
economic strikers. These economic strikers 
are not employees under the act if their 
jobs are filled permanently, but they are 
still employees if their jobs are only filled 
temporarily. An employer has no statutory 
obligation to discharge new employees in 
order to take back striking employees when 
the economic strike ends.“ The Board has 
held that neither the refusal of an engineer 
and a section man to comply with a demand 
to work during a strike, nor their discharge, 
caused a legitimate or legal termination of 
employment so that they were deprived of 
statutory benefits.” Workers who walk off 
the job in order to incite a strike, even if 
the attempt is unsuccessful, cannot be dis- 
charged because they were engaging in a 
legalized concerted activity.” 

Any strike, seniority policy covering the 
laying off first of employees who had en- 
gaged in a strike is illegal, because such 
a policy impairs in an unlawful manner 
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the employment relations of employees who 
exercise their right of concerted activity. 
No such seniority arrangement is legal, 
regardless of whether or not there is at the 
time a collective bargaining contract cover- 
ing the subject of seniority.” Also, an em- 
ployer is guilty of committing an unfair 
practice if he applies a discriminatory basis 
for selection or reinstatement of employees 
who have engaged in such protected con- 
certed activities as unionism and strikes. 
In this case the employees had requested 
reinstatement collectively.” 


Status of Lockouts 


The question of the status of lockouts in 
relaiion to strikes has been given much 
consideration by the Board. In general, the 
Board has protected strikes by placing vari- 
ous restrictions on the right of the employer 
to lock out his employees. It is quite easy 
to taint lockouts because ordinarily they 
create economic hardships upon employees 
who are engaging in some form of legalized 
concerted activity or are concerned with the 
making of demands to raise their status, or 
for their mutual aid and protection. It was 
considered illegal to discharge all the sales- 
men of a wholesale liquor dealers’ associ- 
ation because the union called a strike at 
the plant of one member of the association 
after a breakdown in the association-wide 
bargaining negotiations. This discharge was 
considered a violation of Sections 8 (a) (1) 
and 8 (a) (3) of the Taft-Hartley Act be- 
cause it was designed to punish some sales- 
men for striking and others because the 
employers believed that they intended to 
strike. —The members of the wholesale liquor 
dealers’ association argued that the dis- 
charge of all the salesmen because of a 
strike at the plant of one of the members 
was legal on the theory that the union in- 
tended to strike other members if the strike 
against the one member was successful, and 
no one member could stand such coercion; 
therefore, a strike against one member 
should be considered a strike against the 
entire association. This argument was re- 
jected because the statute does not tolerate 
a discharge in order to minimize the effec- 
tiveness of an expected strike by a labor 


union.” The circuit ‘court reversed the 
Board’s decision and held that the union’s 
strike against one member of an employers’ 
association justifies the individual employer 
members either to lay off, suspend or lock 
out their employees.” The strike was con- 
sidered by the court as a work stoppage 
directed against the entire membership of 
the association in order to force the accept- 
ance of the union’s demands. The lockout 
was considered as a corollary to the union’s 
right to strike. 


Recently the Board has ruled™ that an 
employer operating integrated plants could 
close his plants after intermittent work 
stoppages by the union during a union- 
organizing campaign, because the union 
activities violated a membership-mainte- 
nance clause in the contract. The employer 
could even refuse to open the plants until 
the union agreed to incorporate a no-strike 
clause in the contract and agreed to respect 
the contract. The Board based its reasoning 
upon two important facts, namely, (1) the 
interdependence of the functioning of the 
departments in the plant created economic 
justification for the shutting down of the 
plants and the refusal to reopen only un- 
der certain stipulations, until management 
was certain that the employees in all depart- 
ments and on ali shifts would report for 
duty and (2) the employer may legally 
close his plants for any reason other than 
to defeat or interfere with the union activi- 
ties of the employees. 


In the Betts Cadillac, Olds, Inc. case," the 
Board decided that the shutdown and layoff 
of employees of 19 members of an auto- 
mobile dealers’ association, after the union 
called a strike against the other two mem- 
bers following a breakdown in the associa- 
tion-wide, union-contract negotiations, were 
not violations of the statute. The Board 
reasoned that even if the 19 members acted 
in concert in closing their shops and laying 
off their workers when the union called the 
strike against the two members of the asso- 
ciation, this, in itself, does not make the 
employers’ activity or conduct a violation 
of the law, because it constituted a reprisal 
for the employees engaging in a strike, 
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which is a form of protected concerted 
action. Such behavior on the part of the 
employer is not illegal per se, but is illegal 
only if the lockout is due to an antiunion 
bias on the part of the employer, or is a 
reprisal for the strike, or if the union’s 
threat to strike without notice does not 
cause the employers serious operating and 
economic difficulties. As yet, the Board 
has refused to rule on the problem of whether 
or not the employer would be functioning 
legally to lock out workers until they agree 
to his terms, as is frequently involved in 
strike action. 


Legality of Picketing 


Strikes seldom operate in a labor dispute 
without picketing and boycotts, which are 
industrial weapons to effectuate the strikes. 
Picketing functions either to prevent or 
interfere with management’s ready access 
to the labor market, and the boycott is an 
attempt to destroy the commodity markets 
available to the employer involved in the 
dispute. In adjudicating the problem of the 
legality of picketing, the Board has stated 
that there is no merit in the reasoning that 
all picketing is coercive per se.” This ad- 
ministrative body recognizes the earlier rulings 
of the United States Supreme Court, where 
it was held that if picketing is resorted to 
peacefully for a legitimate purpose of publi- 
cizing grievances, it is legally protected 
by the First Amendment to the Constitu- 
tion.” In determining the legality of picket- 
ing, the Board puts much emphasis upon 
picketing peacefully at the proper places 
for lawful purposes. The Board recognizes 
that the act bars the insisterrce, as a condi- 
tion of collective bargaining, that the other 
party agree to a provision or take some 
action which is illegal or which is incon- 
sistent with the basic policy of the act.” 
Therefore, it would be illegal for an em- 
ployer to demand the removal of a picket 
line before engaging in collective bargain- 





ing.” The union does not violate the statute 
merely by peacefully picketing a store when 
the union did not represent any of the 
store’s employees, if the objective is to get 
the employees to join the union.” 


The Board, as stated earlier, has been 
much concerned with the place of the picket- 
ing. Picketing is generally considered legal 
if it is confined to the employer’s premises 
and is considered primary picketing even 
though it may cause a labor dispute among 
employees of another employer or con- 
tractor.” Picketing an employer’s premises, 
where an addition is being constructed by 
an independent contractor, is primary picket- 
ing and is protected concerted activity, be- 
cause the picketing took place at all times 
on the immediate premises of the employer. 
The employer could not refuse to reinstate 
the strikers.” Picketing is no violation of 
the statute, even though the object is to 
gain the respect and cooperation of all the 
employees of the customers and suppliers 
of the struck employer, when the picketing 
is solely on the premises of the primary 
employer. It cannot be called secondary 
even though, as always is the case, the 
object of the picketing is to have all per- 
sons refuse to enter the premises.” In 
Di Giorgio Fruit Corporation v. NLRB," the 
court held that striking agricultural workers 
are not employees, because the Taft-Hartley 
Act excludes these workers from the defini- 
tion of employees. It further ruled that the 
law does not prohibit peaceful primary 
picketing and peaceful picketing by a labor 
organization at the premises of the employer 
it is seeking to organize. However, it is 
a violation of Section 8 (b) (4) (A) of the 
Taft-Hartley Act to picket the premises of 
local stores who do business with a delivery 
service company with which the union has a 
labor dispute, in order to get the employees 
of these stores to refuse to handle the goods 
of the struck employer; such conduct in- 
volves the secondary boycott.” 
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The fact that the union’s primary pressure, 
through picketing, on the employer may 
have secondary effects or results, or affect 
neutral employers, does not change the law- 
ful, primary activities into unlawful second- 
ary action within the meaning and intent 
of the statute. In the Oil Workers Inter- 
national Union case,” the union was privi- 
leged to picket the employer’s refinery and 
an entrance to a dock operated by the com- 
pany, and to send letters to another union 
stating that the dock was “hot.” Such 
behavior was legal even though the union 
did induce other employees to cease doing 
business at the employer’s dock premises, 
because the picketing was confined to the 
immediate vicinity of the employer’s prem- 
ises and because the letters made appeals to 
refuse to do business or perform services 
only at the employer’s dock—or in othet 
words to respect a primary picket line. It 
was considered no violation of the law by 
the Board to picket, at the customer’s and 
consignee’s premises, the trucks operated 
by the employer or the company with which 
the union had a labor dispute, because (1) 
the picketing was limited in time and area 
to the primary employer’s trucks, (2) the 
employees involved in the labor dispute 
were hired by the primary employer to drive 
its trucks only in the New York area, (3) 
the employer at the time of the picketing 
was engaged in its normal business of trans- 
porting goods in the city, (4) there was no 
other place in the city where the union 
could have given sufficient notice of its 
dispute with the primary employer and 
(5) there had been no complaint of inter- 
ference with secondary employers. The 
Board held that one important test of the 
lawfulness of picketing is the “identification 
of such picketing with the actual functioning 
of the primary employer’s business at the 
situs of the labor dispute.” Incidental inter- 
ference with other employers’ business is 
not adequate to transform lawful primary 
picketing into unlawful secondary behavior.™ 

In the Howland Dry Goods Company case,” 
the Board found that the union engaged in 
an illegal secondary boycott because its 
picketing did not respect the rights of neu- 
trals. The union picketed the trucks of 
the primary employer at the places of busi- 
ness of the neutral or secondary employers, 
and picketed the warehouse of a secondary 
employer when the trucks of the primary 





The means of picketing or the conduct 
of those engaged in it is given consid- 
erable weight by the courts in determining 
the legality of the picketing. 





employer were not there. This picketing, 
reasoned the Board, was for the purpose 
of forcing employees of the secondary em- 
ployer to quit work and to force the second- 
ary employer to cease doing business with 
the primary employer, thus forcing the 
primary employer to recognize the union. 
Such behavior was not a form of protected 
concerted activity. The circuit court™ to 
which this case was appealed upheld the 
Board’s ruling, but recognized that the 
picketing of the premises of the secondary 
employer may be legal or primary if (1) 
the picketing at the secondary premises 
is limited to the times when the primary 
employer is engaged in normal business 
activities at the secondary employer's situs, 
(2) if the picketing takes place at times 
when the primary employer is on the sec- 
ondary employer’s premises, (3) if the 
picketing is located reasonably close t 
the primary employer's situs and (4) if the 
picketing clearly discloses that the dispute 
is with the primary employer. The court 
also held that the picketing of the primary 
the sece ndary 


employer is not made illegal because the 


employer at the premises of 


employees of the secondary employer refuse 
to cross the picket line lhe union may 
lawfully inflict harm upon a neutral en 
ployer and not be guilty of an unfair prac 
tice if the harm is only incidental to a 
strike that is traditionally primary and 
lawfully engaged in at the situs where the 
primary employer does business. A union’s 
encouragement of individual employees of 
a neutral employer, as they happen to ap 
proach the picketed area of a business, is 
usually not directed at concerted conduct, 
as distinguished from individual conduct, 
and is therefore not a violation of the 
statute. 

In determining the legality of picketing, 
the Board and the courts give considerable 
weight to the means of the picketing or the 
conduct of those engaging in the activity. 
Picketing is not considered coercive even 
though 20 pickets are stationed before a 
23-foot entrance, if the pickets tell the 
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The employer's failure to bargain does 
not justify unlawful restraint of employees 
during a strike. 





people they are free to go through the gates 
and if supervisors enter the plant at will.” 
Strikers convicted by a state court for vio- 
lation of an injunction limiting picketing 
cannot be discharged where the violation 
consists of peaceful picketing protected by 
the National Labor Relations Act.” How- 
ever, a violation of a court order would be 
reason for discharge if the picketing in- 
volved violence.” 

The forceful debarment of 
titled to enter the plant is a legitimate rea- 
son for discharge.” The Board held that 
the discharge of economic strikers who en- 
gaged in unlawful behavior on the picket 
line when they barred supervisors from 
entering the plant was not discriminatory.” 
Furthermore, it is illegal to threaten non- 
strikers with physical harm for crossing the 
picket line, particularly if these nonstrikers 
are required to obtain police protection in 
order to enter their working place.” De- 
struction of property during a strike is ille- 
gal, because this constitutes a threat to 
employees that they are subject to physical 
violence if they attempt to enter the plant.” 


persons en- 


It has been held that conduct on the 
picket line which exceeds the bounds of 
peaceful picketing constitutes restraint in 
violation of the statute. Such restraint of 
employees during a strike cannot be justified 
on the grounds that the employer’s failure 
to bargain caused the strike, because the 
employer’s activities which resulted in the 
strike are immaterial in resolving the issue 
of union coercion and restraint, and because 
the law protects the right of employees to 
work during the strike if they so desire. 
Also, the union cannot justify unlawful coer- 
cion of employees during a strike by con- 
tending that its conduct did not stop the 
employees from entering the plant, since 
it is immaterial whether or not the coercive 
activities accomplish their goal. The ille- 
gality of coercive activities of unions during 


a strike, if directed against supervisors, is 
based upon their commission in the pres- 
ence of nonstriking employees and also upon 
whether or not these acts are performed 
under circumstances which would assure 
that nonstrikers would learn about the ac- 
tivities performed.” It is illegal to follow 
trucks transporting materials of struck 
employers or to picket the 
another employer where struck employers’ 


premises of 


products were stored, because this is illegal 
encouragement and inducement. However, 
the union’s statement to the president of 
a company, which moved the products of 
a struck employer, that unless his employees 
ceased handling struck goods the premises 
would be picketed, did not violate the law 
because Section 8 (b) (4) (A) refers to 
inducements and encouragement to em- 
ployees and not employers.” 


One circuit court of appeals” has held 
that strikers who take part in coercive mass 
picketing are not entitled to reinstatement, 
even though there is no evidence that the 
strikers assaulted nonstrikers or others who 
attempted to cross the picket line. This 
court reasoned that actual violence need not 
be shown. In this case it was ruled that the 
fact that no violence occurred can be at- 
tributed to the forebearance of the company 
and the nonstrikers in not trying to cross 
the picket line. 


Peaceful picketing of the company prem- 
ises, even without going on strike, is pro- 
tected concerted activity, but the union’s 
publication and distribution of handbills 
during peaceful picketing for lawful pur- 
poses, which attack the employer’s products 
and appeal to the public to boycott the 
goods of the employer because he offers 
inferior products, are not protected con- 
certed activity if the employees fail to 
relate the appeal to any labor dispute with 
the employer involved, or if the handbills 
show no relation to the employment activi- 
ties or interests of the employees. This 
is true even though there is no willful mis- 
representation of facts and the purpose of 
the handbills is to force the employer to 
make concessions. The Board indicated 
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that the distribution of these handbills would 
have been defensible if they had denounced 
the employer for his labor relations, if they 
indicated that the employees wanted to 
secure benefits for themselves, if they had 
made an appeal not to buy the employer’s 
goods until he bettered his labor conditions, 
or if they had appealed that the employer 
was unfair to his employees. Under the 
circumstances the Board held that the em- 
ployer could legally sever employment 
relations because of the publishing and dis- 
tributing of handbills, during peaceful picket- 
ing, which impunged the quality of the 
employer’s products.” 


In general, the Board has held that the 
right of workers to refrain from striking 
includes the right to go to and from work 
without restraint while the strike is in prog- 
ress. However, the conduct of pickets 
which amounts to earnest, peaceful and not 
unfriendly attempts to get workers not to 
work does not violate Section 8 (b) (1) (A) 
of the Taft-Hartley Act.” Abuse of strike- 
breakers in the form of name calling or 
“vocally vented resentment” is not illegal, 
and ‘the opening of car doors and daring 
strikebreakers to come out has been con- 
sidered too trivial to be regarded as re- 
straint. However, it is not a protected 
form of concerted activity to trail a greatly 
outnumbered group of nonstrikers for a 
considerable distance even though this be- 
havior failed to prevent the nonstrikers from 
working, to threaten the nonstrikers with 
bodily harm, nor to use passive force 
that is to forcibly obstruct the entrance of 
strikebreakers into the plant by mass 
picketing.” 





In other cases the Board has held that 
the use of the word “scab” is a protected 
activity and that name calling and oral or 
verbal denunciations—even though vigorous 
—of returning strikers is not unlawful.” 
An incident involving an employee’s walking 
around a group of strikers on the sidewalk 
in order to enter the plant is not sufficient 
to establish coercion if there were no threats 
or bodily harm, and if no attempt was made 
to prevent persons from entering the plant. 


It would be illegal to interfere too seriously 
with the ingress or egress at the plant.™ 
In the Wytheville Knitting Mills, Inc. case, 
the Board ruled that the use of offensive 
and intemperate language toward nonstrikers 
who would not respect the picket line does 
not preclude the reinstatement of the strikers, 
even though the nonstrikers refused to work 
with the returned strikers because of this 
conduct and even though the employer 
feared an interruption of production. The 
3oard based its reasoning upon the point 
that in light of the circumstances, the state- 
ments made constituted an integral and in- 
separable part of the protected collective 
or concerted activities. In reviewing this 
case, the circuit court™ held that the em- 
ployer did not commit an unfair practice 
by not allowing strikers to return to work 
after a strike, since these employees hurled 
obnoxious and offensive names at the non- 
strikers and workers in the de- 
partment refused to work with these return- 
ing strikers, not because of union activity, 
but because of the conduct on the picket 
line. The calling of names was not a 
protected concerted activity, and the re- 
instatement of these strikers would 
disorganization which would affect produc- 
tion negatively; therefore, these striking em- 
ployees were required to make peace with 
the offended workers if they wished to be 
reinstated. 


since the 


cause 


Types of Illegal Picketing 


It is recognized that in the Taft-Hartley 
Act, Congress, under the power of the com- 
merce clause, was concerned with either 
prohibiting entirely or modifying the use by 
labor unions of various industrial weapons 
in order to safeguard the national interest. 
In accomplishing this end, the Board and 
the courts have placed much emphasis upon 
the purpose of strikes, boycotts and picket- 
ing. The law bans picketing if it is used 
in a strike to win the employees of another 
employer, who is not a party to the dis- 
pute.” Picketing in support of a secondary 
boycott, in violation of Section 8 (b) (4) (A) 
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of the act, is not protected by the National 
Labor Relations Act. Peaceful picketing, 
or any other peaceful means of persuasion 
or encouragement employed by unions to 
further a secondary boycott, is not protected 
by the free-speech provision contained in 
Section 8 (c) of the statute.” Consequently, 
any picketing to induce carpenters to quit 
work on buildings, for the purpose of forc- 
ing the builder to cease doing business with 
nonunion contractors doing electrical work, 
is unlawful because the objective of the 
activity violates the statute.” 

Picketing in violation of an NLRB juris- 
dictional award is illegal. It is also not 
protected concerted activity to picket in a 
jurisdictional dispute in order to induce 
management to assign work to members of 
one union rather than to employees in 
another union.” Picketing, regardless of its 
peaceful nature, to force discriminatory hir- 
ing is illegal. While it is no violation of the 
law to request the employer to discriminate 
in favor of union men in hiring—since re- 
quests are mere attempts to persuade and 
are not attempts to cause an employer to 
discriminate against nonunion men—threats 
to picket so as to force management to hire 
only union men are attempts “to cause” 
the employer to discriminate against non- 
union employees and therefore violate Section 
8 (b) (2) of the law.” The union can- 
not force the employer to accept conditions 
under which a nonunion employee or job 
applicant would be discriminated against, 
because the objective of the union is not 
directly related to the interests of the union 
but is concerned with coercing workers to 
give up their rights guaranteed in Section 7. 





The Board has held that evidence of 
strikes and picketing objectives can be 
obtained from placards carried by the pickets. 
Signs demanding the hiring hall revealed that 
the union was picketing to force manage- 
ment to discriminate against nonunion 
workers.” The union did not violate the 
law by threatening the employer that it 


would picket, unless he ceased doing busi- 
ness with nonunion subcontractors, since 
the law does not bar threats to employers 
to accomplish objectives covered by Sec- 
tion 8 (b) (4) (A). In the NLRB v. 
Denver Building and Construction Trades 
Council case, the court held that regardless 
of the peacefulness of the picketing, it is 
unlawful to form a picket line if the objec- 
tive is to force an employer to recognize an 
illegal union-security provision or to compel 
an employer to make membership in a union 
a condition of employment in violation of 
the statute. Also, there is no legal justifica- 
tion for a union to picket the premises of 
a primary employer in order to coerce him 
to recognize the union, when another labor 
organization has been duly certified as the 
unit or the bar- 
the employees.’ 


appropriate bargaining 


gaining representative of 


Picketing Under State Law 


Various courts have ruled that picketing 
is not beyond state legislature control. An 
injunction to restrain a union from peace- 
fully picketing an ice company, whose pur- 
pose was to force management to agree not 
to sell its products to nonunion peddlers 
whom the union sought to organize and 
thereby better their wage scale, was con 
sidered valid.” Picketing to force selective 
hiring of Negroes, based upon the propor- 
tion of white and Negro customers trading 
at the store, was ruled unlawful because 
the effect would be the equal of a closed 
shop and a closed union in favor of the 
Negro race.’"* Peaceful picketing for an 
illegal objective is not a lawful exercise of 
the constitutional right of free speech. There- 
fore, picketing to force employers to join 
the union as nonactive members and thereby 
pay dues is an attempt to force the employer 
to enter into an unauthorized closed-shop 
contract and to cause the employer to vio- 
late the Wisconsin act, because if he com- 
plied with the request of the union, he 
would commit the unfair practice of con- 
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tributing financial support to the union.™ 
Picketing to force employers to accept the 
closed shop was held illegal, because the 
union sought to have the employer violate 
the state law,” or the objective or the 
purpose of the picketing was not available 
under the state law.” In handling this 
problem, the United States Supreme Court, 
in Gaszam v. Building Service Employees,” 
held that peaceful picketing to force em- 
ployers to agree to the union shop or to 
force employees to join a union which they 
do not wish to join is unlawful, because the 
objective or purpose of the picketing vio- 
lated state law and was against the public 
policy of the state involved. The Court 
refused to judge the wisdom of the policy 
of the state, but decided that the restraint 
of picketing under the policy was constitutional. 


Respect of Picket Lines 


The problem of the right to respect the 
picket line of another union has been given 
some consideration by the Board. The 
Taft-Hartley Act does give the workers 
some specific protection of the right to 
cross picket lines, but such lines must be 
those blocking the premises of an employer 
other than the employee’s own employer, or 
in other words, the statute permits refusal 
to pass a picket line into the premises of 
another employer. On several occasions 
the Board has upheld the right of workers 
to refuse to cross the picket lines. For 
example, the employer’s refusal to take 
“back strikers because they had refused to 
cross a picket line during a jurisdictional 
dispute or had refused to perform the work 
of other strikers is illegal if the employer 
had obligated himself to take back all the 
strikers. The employer could not justify 
the discriminatory failure to reinstate cer- 
tain strikers by claiming that these workers 
were not engaged in protected concerted 
activity, if he had waived the justification 
by agreeing to reinstate all strikers.” The 
discharge for refusal to cross a picket line 
established by a recognized union at the 


17 WERB v. Journeymen Barbers, Hairdressers 
and Cosmetologists’ International Union, 17 
LABOR CASES { 65,304 (Cir. Ct. Wis., 1949). 

18 Phillips v. United Brotherhood of Car- 
penters and Joiners, 16 LABOR CASES { 65,165, 
362 Pa. 78 (S. Ct., 1949). 

19 United Association of Journeymen, Plumb- 
ers and Steamfitters v. Robertson (S. Ct. Fla., 
1950). 

1018 LABOR CASES { 65,764, 339 U. 
(1950). 
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premises of another employer, where tlic 
worker very often performed some of his 
duties, was discriminatory, because such 
concerted activity is protected within the 
amended National Labor Relations Act.™ 
The discharge of an employee because of 
the failure to cross the picket line estab- 
lished at the premises of another employer, 
even though the employee involved was 
not a member of the picketing union, is 
illegal. However, the employer can require 
the employee to either perform his duties 
or vacate the job so that a replacement can 
be obtained.” 


In another case™ the Board held that 
the employer violated the statute by dis 
charging an employee who was expelled 
from the union for refusal to honor the 
union’s picket line set up at another plant. 
The union-security contract that had been 
consummated was no defense for the dis- 
charge, because the union-security provi- 
sion was executed without a union-shop 
election and therefore did not meet the re 


quirements of the law. The union violated 
the law by finding the employee and de- 
manding her discharge. This behavior re- 
strained the employee in exercising the 
right to refrain from union activity as 


granted in the statute. The Board has 
also ruled that a union engaged in an un 
lawful sympathetic strike when it observed 
a picket line established in front of a 
partment store by a sister local, whose pur- 
pose was to coerce the store to make a 
delivery service company recognize an 
certified union.” 


With reference to the right of super; 
visors to respect picket lines, the Board has 
ruled that it is discriminatory for an em- 
ployer to discharge a supervisor for refusal 
to come to work, because the company 
believed that the supervisor involved was 
opposed to crossing a picket line set up by 
the production employees. The Board has 
always held that it is illegal for employers 
to discharge employees where the em- 
ployer believes they are engaged in con- 
certed activities, whether or not the belief 
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is well founded. In this case the work of 
the supervisor was not necessary to protect 
the property, but the failure to report for 
work did cause some inconvenience as far 
as service was concerned.™ In another 
case ™ the Board held that the sympathetic 
refusal to work or to cross a picket line 
by a supervisor was protected under the 
old National Labor Relations Act in the 
same manner as was the primary strike. 
Under the amended law, supervisors cannot 
be discharged for refusal to cross the picket 
line. The employer contended that the 
refusal to cross the picket line was moti- 
vated in part by fear, but the Board held 
that such a motive would indicate that the 
supervisors were engaging in activities for 
their mutual aid and protection, namely, 
they were engaging in a sympathetic strike. 


Illinois Bell Telephone Case 


In the Illinois Bell’ Telephone Company 
case,” the Board ruled that the demotion 
of eight supervisors, who refused to cross a 
picket line set up by company employees 
engaged in an economic strike, was un- 
lawful. The Board held that the refusal 
to cross the picket line constituted in a broad 
sense legal activity for mutual aid and pro- 
tection, because concerted activities are un- 
dertaken to improve working conditions, 
even if the efforts are not concerned with 
immediate economic benefits for themselves. 
It has long been regarded as a protected 
interest to support the grievances of oth¢rs 
or to enroll help outside of the bargaining 
unit. It is a betrayal of employee interest 
and respect to cross a picket line. The 
Board reasoned that the strike, resulting in 
the establishing of the picket line, was a 
concerted activity on the part of the union 
to obtain various economic benefits. #he 
eight supervisors, by refusing to cross the 
picket line or by respecting the picket line, 
became sympathetic strikers and took com- 
mon cause with those engaging in the 
economic strike against the employer. Conse- 
quently, these supervisors became economic 
strikers and were protected against demo- 
tion or discharge for refusal to cross the 
picket line. It was immaterial that the 
supervisory employees were not in the bar- 
gaining unit represented by the striking 


union. In this case the Board depended 
upon the reasoning in the NLRB v. Montag 
Brothers, Inc.” case, where it was held that 
two employees were discharged in violation 
of the law because they respected a picket 
line set up by a union by whom they were 
not represented. 


The Illinois Bell Telephone Company case 
was appealed to the court of appeals.™ 
This court reversed the decision of the 
Board and upheld the company’s right to 
demote these supervisory employees for re- 
fusal to cross the picket line established by 
a union other than their own bargaining 
agent. The court reasoned that these super- 
visory employees did not engage in con- 
certed activities for their own mutual aid 
and protection, because their action would 
help another union which had no power 
to obtain benefits for them. The eight 
supervisors were represented by another 
union having no dispute with their em- 
ployer. They refused to cross the picket 
line as a matter of principle and did not 
act as a combination or did not act in con- 
cert but in their own individual capacities. 
They were, therefore, not engaged in a 
strike protected by the act, and the em- 
ployer had a legitimate right to discharge 
or demote them. The Board has asked the 
United States Supreme Court to review 
this decision in order to solve the problem 
as to whether employees are subject to 
demotion for refusing to cross a picket line, 
if their objective or motive is not to obtain 
benefits for themselves but is to aid pickets 
who are members of another bargaining 
unit. The Court refused to review the deci- 
sion, thus leaving in effect the ruling of the 
court of appeals. 


International Rice Milling Case 


In the International Rice Milling Company, 
Inc. case™ the Board held that the union 
did not violate Section 8 (b) (4) (A) by 
picketing during a strike at the employer’s 
mills. Even picketing the sidings of inter- 
state railroads and the threatening of the 
railroad employees with violence for failure 
to respect the picket line did not violate 
this section of the statute, because such 
activities did not induce the employees of 
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the employer to engage in a secondary 
boycott within the meaning and intent of 
the Taft-Hartley Act; also, the term em- 
ployer in the act does not include any per- 
son subject to the Railway Labor Act, and 
the term employee does not include any 
worker employed by any employer covered 
by the Railway Labor Act. The Board 
also held that the union’s attempt to prevent 
trucks from entering the mill did not violate 
Sections 8 (b) (4) (A) or 8 (b) (4) (B) 
because the union’s activities arose out of 
primary picketing conducted at the situs of 
the primary dispute. While the Board 
would not condone violence, it did hold that 
violence does not change primary picketing 
into sécondary action within the meaning 
of the statute. 


The circuit court to which this case 
was appealed reversed the Board’s ruling.” 
This court held that the union violated Sec- 
tions 8 (b) (4) (A) and 8 (b) (4) (B) of the 
Labor-Management Relations Act by ston- 
ing a truck and by preventing it from 
entering the company’s mill to load rice, 
even though this behavior arose out of 
primary picketing and took place at the 
situs of the primary dispute. The fact 
that the union’s behavior prohibited by the 
statute took place in the vicinity of the 
employer’s plant does not make it lawful. 
It was also ruled that the picketing not 
only affected the primary employer but 
also a neutral employer who had no direct 
concern with the dispute, and that the 
picketing attempted to force this neutral 
employer to stop doing business with the 
primary employer so that the latter would 
be induced to recognize the demands of the 
union. The picketing of the sidetracks of 
the railroad, in an effort to get the railroad 
employees to refuse to transport the com- 
pany’s goods, was a secondary boycott. 
It was also held that even though railroad 
employers are excluded from the definition 
of the term “employer” in the Taft-Hartley 
Act, Section 8 (b) (4) (A) bans secondary 
boycotts against “any employer” and there- 
fore railroad companies are included. 


The United States Supreme Court,™ to 
whom this case was appealed, upheld the 
ruling of the Board and held that an un- 
certified and unrecognized union can legally 
engage in picketing to force recognition. 
Such behavior, it pointed out, does not 
violate Section 8 (b) (4) of the act by en- 


couraging or inducing men, in charge of a 
neutral customer’s truck, to refuse to go 
into the mill for an order of goods, or to 
refuse to cross the picket line, because the 
union’s conduct does not amount to en- 
couragement or inducement to engage in 
concerted activity. The Court further held 
that the picketing in this case did not 
amount to coercion, inducement or en- 
couragement to collective action, even if 
it could be assumed that the union was try- 
ing to prevent customers from doing busi- 
ness at the struck mill, thereby increasing 
the pressure to force the employer to 
recognize the union. The Court found that 
the union did not engage in a strike against 
the customer and that the picketing was not 
directed at the neutral employer, but at the 
mill. Although the picketing might have 
encouraged the employees of the neutral 
employer not to deal with the mill, the 
effect was insignificant and incidental. 


In other words, the Court discovered (1) 
that the picketing was located at and limited 
to the premises of the employer from whom 
the union was seeking recognition, (2) that 
no attempt was made to picket the cus- 
tomers as such and (3) the inducing of the 
employees of the neutral employer as they 
approached the picketed place was not 
aimed to incite concerted action by the 
customer’s employees, with the purpose of 
forcing the customer to boycott the mill, 
The picketing was not directed toward 
concerted activity, as distinguished from 
individual conduct, and such action does not 
come within the proscription of Section 8 
(b) (4). It was also held that Section 8 
(b) (4) was not intended to interfere with 
the right to strike and that this section 
deals with the object of union encourage- 
ment and not the means to make it effective. 
Even violence in stopping the customer’s 
trucks will not transform the picketing into 
a secondary boycott, because the ban placed 
upon secondary boycotts relates to objec- 
tives and not methods. This case apparently 
legalizes the oral solicitation of workers 
of a neutral customer to not cross the line 
when they approach a legally-established 
picket line. 


The amended National Labor Relations 
Act, or the Taft-Hartley Act, was con- 
cerned with the elimination of certain prac- 
tices of labor which had developed in the 
industrial conflict to elevate the status of 





1% International Rice Milling Company v. 
NLRB, 18 LABOR CASES { 65,848, 183 F. (2d) 
21 (CA-5, 1950). : 


Legalized Concerted Activities 


4383 NLRB v. International Rice Milling Com- 
pany, 19 LABOR CASES { 66,346, 71 S. Ct. 961 
(1951). 


183 








laborers. The statute especially outlawed 
the secondary boycott, because this con- 
certed activity interfered with rights guar- 
anteed to interested parties in the act. It 
is true that the term secondary boycott is 
not mentioned as such anywhere in the law, 
but those who sponsored the act applied 
this concept to the behavior patterns which 
Section 8 (b) (4) (A) forbids. Among other 
practices this section makes it unlawful or 
an unfair labor practice for a labor organ- 
ization to either engage in a strike or any 
other concerted refusal to perform services 
if the objective is to force or require any 
other to stop doing 
business with other The Taft- 
Hartley Act not only makes the secondary 
boycott an unfair labor practice, but it 
empowers and directs the Board to obtain 
an injunction when this administrative body 
is convinced that a secondary boycott is 
involved, and it makes provisions for dam- 
age suits against a union that engages in 
this form of concerted activity. 


employer or person 


persons. 


Secondary Boycott Provision 


In administering the law, the 
generally ruled that primary boycotts are 
not illegal, but that secondary boycotts are 
outlawed largely because they imply that 
coercion is used through fear, loss or bodily 
harm to get customers or suppliers to cease 
doing business with a struck employer.™ 
Therefore, it is within the province of the 


3oard has 


National Labor Relations Board to deter- 
mine when boycotts are primary or sec- 
ondary. Congress, the Board has held, 


intended to use its plenary power to protect 
small and local businesses against the 
effects of union boycotts directeds at the 
installation of materials furnished by and 
to the primary employers.” In fact, Con- 
gress was concerned with using all the 
power it could muster to destroy the se 
ondary boycott, whether for economic or 
other purposes.” Consequently, if the ob- 
ject of a strike is to force an employer or 
a distributor to cease doing business with 
manufacturers™ or to force a contractor 
to cease doing business with nonunion con- 
tractors, then a secondary boycott is in- 
volved.™ 


It is also a violation of Section 8 (b) (4) 
(A) for an international and a local union 
to instruct and to cause their members, 
who are working for a subcontractor with 
which the unions have no dispute, to cease 
processing or working with materials fur- 
nished by a subcontractor with which the 
union was having a strike. The secondary 
boycott prohibition of the act applies to the 
normal business dealings between a con- 
tractor and a subcontractor engaged in the 
*” Again it is a vio- 
provision 


same general business. 
lation of the secondary-boycott 
of the act to have union members not work 
on any agriculture products brought in from 
the farms of employers involved in a labot 
dispute, if the object of such concerted ac 
tivity is to get their employers not to do 
business with such employers. The union 
did not violate the secondary-boycott provis 
of the Taft-Hartley Act by picketing the 
employer during an attempt to gain recog 
nition, even though the employees of other 
employers who were members of the picket 
ing union refused to pick up goods or make 
deliveries across the picket line.“ 


occasions the 


On other Board has held 
that certain behavior of unions designed to 
gain their objects could not be categorized 
as secondary boycotts. It is not, for ex- 
ample, a secondary boycott to merely place 
a primary employer’s name on the union’s 
unfair list, gthough there is a_ possibility 
that there may be an interruption of the 
primary employer’s business with third par- 
“" The union’s picketing of a 
order to 


ties. school 
building construction project, in 
force the school board to cancel a contract 
with a nonunion contractor, did not have 
as its objective the forcing of an employer 
to cease to do business with others, because 
the Board of Education is not an employer 
within the meaning and intent of the law.™ 
No violation of the law was involved in 
striking to compel an employer to 
leasing his trucking facilities to secondary 
employers without union men, because the 


stop 


union’s objective was to require the em- 
ployer to respect a contractual obligation to 
hire union men only, and the strike was not 
secondary to a labor dispute between the 
secondary employer and the union. There 
is nothing in the secondary boycott provi- 
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sion of the law to prevent management and 
the union from including voluntarily a “hot- 
cargo” or “struck-work” provision in their 
union contract; neither is it a violation of 
the law to enforce such contract provisions. 


If various companies are allies in a dis- 
pute involving several unions, the picketing 
of one of the companies would not con- 
stitute a secondary boycott. The Board 
held that a consumer boycott conducted 
by employees against the commodities or 
products fabricated by their employer so 
as to obtain union recognition is a protected 
type of concerted activity, and discharge 
for participation in such a boycott violates 
Section 7 of the act.“ The circuit court 
to whem this case was appealed reversed 
the Board’s ruling.” This court held that 
the product boycott of the union to force 
union recognition, while a rival union’s 
representation petition was pending, was il 
legal. It is not lawful for employees to engage 
in such a boycott while being paid wages by 
the employer; no employer should be forced 
to finance a boycott against himself. There- 
fore, the company was legally justified in 
involved in such 


discharging employees 


illegal behavior. 


Denver Trades Council Case 


In the Denver Building and Construction 
Trades Council case, the Board ruled that 
it was an unfair practice for the union to 
picket a building project in order to com 
pel the contractor to cancel his 
contractual with a subcontractor 
who employed nonunion employees. The 
Board was confronted here with the problem 
of whether the general contractor on a 
building project and the subcontractors 
were separate employers, so that picketing 
all the employers to get one to cease doing 
business with the others would be a 
ondary boycott, or whether the contractor 
and the subcontractors were allied, so that 
the picketing of the project constituted 
primary picketing. The Board held that 
they were separate employers. 

The court of appeals to which this 
case was appealed rejected the Board’s 
reasoning and held that picketing at the 
building construction job, directed at both 


general 
relations 


sec- 
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the primary employer and the nonunion 
electrical subcontractor in an effort to halt 
work until the nonunion electricians were 
replaced by union employees, was a legal 
primary boycott and not a secondary boy- 
cott. true, ruled this court, even 
though the picketing resulted in the ter- 
mination of the nonunion 
subcontractor, because the union’s concerted 
activity did not force the primary contractor 
to cease doing business with the nonunion 
subcontractor within the meaning of Sec- 
tion 8 (b) (4) (A) of the Taft-Hartley Act. 
The court reasoned that a secondary boy- 
strike is against one 
party to the original dispute 
concerned with the “con- 
scripting of neutrals.” In this 
case, reasoned the court, the picketing was 


This is 


services of the 


cott or a secondary 
who is not a 
or one who is 


innocent 


confined to the premises of the contractor 


where the subcontractor’s men were at 
work. The dispute grew out of the conduct 
ot the contractor in hiring a subcontractor 
brought nonunion men on the job 


The purpose of the union was to make the 


VM ho 


whole job union, and the pressure of th 
limited to one job; therefore, 
boycott was involved. This 
that the entire project in 
should be 


union was 
no secondary 
implied 
volved in this 
as that of one employer and his employees. 


The United 
versed this decision.™ 


court 


case considered 


Court re 
The labor union was 


States Supreme 


guilty of an_ unfair because it 
struck 


construction 


practice, 


against or refused to work on a 


project, in order to force a 


contractor to terminate his relations with 


his only subcontractor, who employed non 


union electricians This was true eve 
though this was only one of the reasons 
for the strike and the picketing. The Court 
implied that the contractor and the sub- 


contractor, while engaged in the same con 
struction project, were separate and distinct 
employers, and the employees of one were 
not the employees of the other—and as a 
matter of law, since the union’s complaint 
was against the subcontractor, it was not 
privileged to picket the entire job, which 
contractor and othe: 
contractors with whom it had no labor dis- 
pute. The this contended 
that the protest of the union arose out of 


the employment of union and nonunion men 


involved the primary 


dissent in case 











43 Footnote 39, and Douds v. Sheet Metal 
Workers International Association (DC N. Y., 
1952). 

44 The Hoover Company, 2 CCH Labor Law 
Reports (4th Ed.) { 10,195, 99 NLRB 1614 (1950) 

“5 The Hoover Company v. NLRB, 20 LABOR 
CASES § 66,433 (CA-6, 1951). 

146 82 NLRB 1195 (1949). 


Legalized Concerted Activities 


“7 Denver Building and Construction Trades 
Council v. NLRB, 19 LABOR CASES { 65,949, 186 
F.. (2d) 326 (CA of D. C., 1950) 

“8 Denver Building and Construction Trades 
Council v. NLRB, 19 LABOR CASES { 66,347, 71 
S. Ct. 943 (1951): see also NLRB v. United 
Brotherhood of Carpenters and Joiners, 181 F. 
(2d) 126 (CA-6, 1950). 
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on the same job. The union was not trying 
to destroy the contractor because of his 
nonunion attitude; nor did it disturb the 
contractor on other jobs. Furthermore, it 
did not extend its activities to a front which 
was remote from the dispute, but to one 
closely united or connected with the dispute. 
The picketing would have been legal if no 
subcontractor had been involved or if the 
employer had hired nonunion men; thus, 
the protest of the union is the same even 
if a subcontractor is involved. 


Again in the Electric Workers v. NLRB 
case,“ the United States Supreme Court 
held that peaceful picketing was illegal if 
its objective was to force a general con- 
tractor to terminate a contract with an 
electrical subcontractor employing nonunion 
men. Such concerted activity was a sec- 
ondary boycott, which is outlawed by the 
statute. Section 8 (c) of the law does not 
immunize peaceful picketing that results 
in or induces a secondary boycott made 
illegal by Section 8 (b) (4) (A). Section 
8 (c)’s function was to protect noncoercive 
speech by the union and management in the 
furtherance of a lawful objective. This 
section does not, ruled the Court, abridge 
the Constitutional right of free speech un- 
der the First Amendment, because Con- 
gress is empowered to curb picketing for 
an unlawful objective, such as the sec- 
ondary boycott. 


Summary 


By way of summary, it should be noted 
that, in the main, the United States Su- 
preme Court decisions, relative to legal- 
ized concerted activities, have substantiated 
the reasoning of the National Labor Rela- 
tions Board. No attempt has been made 
by this Court to interpret Section 8 (b) (4) 
of the Taft-Hartley Act in a mannér which 
might interfere with the legal right of em- 
ployees to strike and to picket peacefully. 
The main objective of this section of the 
statute is to destroy the utility of the sec- 
ondary boycott. In order to eliminate this 
type of concerted activity, the coverage or 
the jurisdiction of the law has been applied 
in the construction and building industries, 
even though the value of the goods used 


in construction and involved in interstate 
commerce is small. Therefore, the Court 
has refused to allow the de minimus doctrine 
to be controlling in these industries. 


Relative to picketing, workers are per- 
mitted to solicit orally respect for a picket 
line from employees of neutral employers, 
or customers who come to or approach 
the legally-established picket line. The 
stopping of a customer’s truck by the establish- 
ment of a picket line around a primary 
employer’s premises is not a secondary 
boycott, because such concerted activity 
does not have as its purpose or objective 
the encouragement or inducement of con- 
certed refusal by the customer’s employees 
to stop performing or working for their 
employer. Picketing accompanied by vio- 
lence does not necessarily become illegal, 
because the act applies to the objective 
rather than the means used to realize the 
objective. 

However, while it has been interpreted 
that the ban does not apply to primary 
strike activity, yet a peaceful strike accom- 
panied by peaceful picketing is illegal if one 
of its several objectives is to induce a sec- 
ondary boycott, or to cause a neutral em- 
ployer to cease doing business with another 
primary employer. Furthermore, general 
contractors and their subcontractors on a 
building project are considered separate 
and distinct employers; that is, a contractor 
and a subcontractor are “doing business” 
in terms of the meaning and intent of the 
Taft-Hartley Act if both are working on 
the same project, even though the con- 
tractor may have some supervision over the 
subcontractor. Consequently, if a union 
strikes and pickets to induce the contractor 
to cancel a contract with a subcontractor, 
such union violates the statute by inducing 
the firm to cease doing business as defined 
in the law. Such behavior is considered 
a secondary boycott. The Court implies 
that boycotts are ordinarily materialized 
by speech and picketing, so these boycotts 
are closely related to free speech. It has 
been interpreted that the free-speech pro- 
visions of the law do not protect picketing 
if the objective is illegal. The guarantee 
protects only noncoercive speech, the ob- 
jective of which is lawful. [The End] 


There is an “inevitable law"’ that dooms institutions of any kind as soon as 
their apparent worth gets beyond their intrinsic value-—Joseph F. Costanzo, 
“The Graeco-Roman Politeia the City of Men,"’ Fordham Law Review (June, 1951). 





1 Samuel Langer, 19 LABOR CASES { 66,348, 
71 S. Ct. 954 (1951), sustaining the ruling of the 
Board in Samuel Langer, footnote 34, and also 
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the ruling of the circuit court in the Electrical 
Workers case, footnote 107. 
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Productivity as a Standard 
for Wage Determination 


BY ROBERT E. SIBSON 


SHOULD CHANGES 


IN NATIONAL PRODUCTIVITY SERVE AS A 


BASIS FOR WAGE INCREASES? THE AUTHOR, FORMERLY ON THE 
STAFF OF SIMPSON & CURTIN, TRANSPORTATION ENGINEERS, 
AND NOW SERVING WITH THE NAVY, ANSWERS THIS QUESTION 


based upon in- 
productivity and 


\ /AGE INCREASES 
creases in national 
in addition to any increase indicated by 
changes in the Consumers’ Price Index 
are rapidly becoming the next major goal 
of organized labor. The basis for such “pro- 
ductivity” increases was first laid down 
when the Wage Stabilization Board ap- 
proved the “normal improvement” provi- 
sions in escalator clauses agreed upon prior 
to January 1, 1950. Without arguing the 
merits of that decision by the board, it 
clearly set the precedent for future demands 
by the rest of organized labor which was 
not covered by escalator clauses, providing 
for wage increases based upon the proposi- 
tion that the real wages of workers should 
increase each year. This proposition as- 
sumes that national productivity increases 
at a given rate each year and that the real 
wages of all workers should bear a direct 
relationship to the average increase in pro- 
ductivity for the economy as a whole. The 
purpose of this study is to investigate the 
validity of these assumptions. 


Cost of Living and Productivity 
Under Wage Stabilization Program 


Before passing on to this basic purpose, 
however, it is interesting and informative 
to note in the trend of events under the 
wage stabilization program, the parallelism 
between the policies governing wage in- 
creases based upon the Consumers’ Price 
Index and those based upon productivity 
changes. The first general wage policy 
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promulgated by the Wage Stabilization 
3oard was the “Little Steel” type formula 
which called for wage increases up to 10 
per cent above the levels which existed in 
January, 1950. This policy was described as 
a “leveling out” process and was designed 
to enable employees who had not received 
wage increases before the wage stabilization 
controls were put into effect to “catch up” 
to those employees who had received a wage 
increase prior to controls. Without entering 
into a detailed discussion of the intricacies 
of wage stabilization, it soon became evident 
that this program amounted to a “leveling 
up” rather than a “leveling out” procedure; 
that is, almost all employees received the 
10 per cent increase and many demanded 
more on the basis of inequities occasioned 
by the selection of the base date. Before 
long, the presence of escalator clauses in 
labor agreements necessitated a second gen- 
eral wage policy. Because of such clauses 
in major labor agreements, the WSB was left 
with the decision of either outlawing such 
agreements where resulting wage increases 
exceeded the 10 per cent limit or per- 
mitting wage increases in excess of 10 per 
cent, thus creating another set of inequities. 
The first decision of the board as a result 
of this problem was to permit escalator 
clauses—including “normal improvement” 
productivity provisions—to remain operative 
regardless of the amount of the resulting 
wage increases, if the agreement was nego- 
tiated prior to January, 1951. This policy, 
while effectively solving the problem at 
hand at the time, created additional in- 
equities. Workers not covered by escalator 
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clauses and those covered by escalator 
clauses agreed upon after January 25, 1951, 
were obviously discriminated against by the 
board’s ruling as soon as the increase in 
the Consumers’ Price Index was more than 
10 per cent over the levels of January, 1950. 
This inequity was finally and completely 
removed by the WSB when it permitted all 
employees to negotiate wage increases based 
upon the increase in the Consumers’ Price 
Index. 

By the same standards which were ap- 
plied to wages and prices, however, an 
inequity still exists. For there are now a 
large number of workers who are obtaining 
wage increases up to the extent of the in- 
crease in the Consumers’ Price Index and 
in addition thereto are receiving “normal 
improvement” increases supposedly based 
upon the average historical increase in na- 
tional productivity. If the logic applied to 
the wage-price “inequity” is to be applied 
here, it would seem that the wages of all 
workers under the wage stabilization pro- 
gram are going to be tied to changes in 
prices and the historical trend of the na- 
tional productivity index. 


What is ‘‘Productivity”’ 


Here, however, the question is not will 
the policy be to tie wages to productivity 
but should wages and the productivity index 
be so related. As a start in this direction, 
we must first determine exactly what is 
meant by the term “productivity.” In its 
broadest sense the term productivity refers 
to the amount of output per unit of input. 
In that sense it is synonomous with the term 
efficiency—which probably accounts for con- 
fusion in the use of these two terms in 
labor relations. Actually, the term  pro- 
ductivity, as used in labor relations, is a 
modification of the word in its broadest 
meaning and, as we shall see later, is not 
always synonomous with efficiency. As 
commonly used in labor relations, produc- 
tivity expresses the mathematical relation- 
ship between the total production of goods 
and services to one factor of production, 
namely, labor time. As the productivity 
thinking is always tied to concepts of real 
wages in labor relations, the term, if cor- 
rectly used in labor relations would refer 
to the ratio of the total production of con- 
sumable goods and services to labor time. 


From this definition of the productivity 
ratio, certain features or characteristics are 
apparent. First, in regard to the numerator 
of the ratio as actually used—total produc- 
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tion—the difficulty of measurement is imme- 
diately obvious. For what is wanted is the 
total production of all goods and all services 
throughout the economy. This total produc- 
tion is a conglomeration of many different 
and ever-changing goods and services. The 
problem of weighting these various products 
and of adjusting for changes in products and 
changes in the importance of products is 
present here and is one reason for ques- 
tioning the validity and the reliability of 
the ratio as a standard in wage determina- 
tion. A second consideration regarding the 
validity and reliability of the productivity 
ratio as currently used has already been 
indicated. This is the problem arising from 
the fact that only one of the factors of 
production—labor time—is represented in 
the productivity ratio. In fact, only labor 
time is an element in the ratio. As a result, 
only to the extent that labor time accurately 
reflects the trend of all of the “factors ot 
production”—labor, capital, land and man- 
agement—does the ratio measure what it 
is intended to measure. 


Now that we have established what the 
productivity ratio is, our next consideration 
might naturally be that of what the produc- 
tivity ratio is supposed to measure. The 
productivity ratio, like the Consumers’ Price 
Index, does not provide a qualitative mea- 
sure of anything. The ratio results in an 
index, which at any given instance is mean- 
ingless. It only attains meaning when com 
pared with some standard of reference. In 
the productivity index the standard of refer 
ence is the value of the ratio, calculated in 
an identical manner, at some other base 
period. Thus, the productivity ratio pro- 
vides a measure of the change in the level of 
productivity from one period of time to 
another. A productivity index of 140, there 
fore, would only mean that the amount of 
total production in retation to labor time 
was 40 per cent more than it was in the 
base period. 


Factors Causing a Change 
in Productivity 


From the definition of the national pro 
ductivity ratio, it should be clear that there 
are a great number of factors which may 
cause a change in the productivity ratio. 
In fact anything which affects either pro 
duction or the number of man-hours worked 
affects the productivity ratio. If production 
is increased more rapidly or is decreased 
less rapidly than man-hours worked, pro- 
ductivity increases. If production is in- 
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creased less rapidly or is decreased more 
rapidly than man-hours of work, produc- 
tivity declines. If both production and man- 
hours increase or decrease at the same 
rate, the productivity ratio remains con- 
stant. Many factors may affect either produc- 
tion or man-hours or both. An examination 
of some of these factors and the manner in 
which they affect either production or man- 
hours or both should give some insight into 
the reliability and validity of the use of the 
national productivity index as a basis for 
wage changes. 


The rate of introduction of new plant facilt- 
ties and equipment is one of the major factors 
which affect both production and man-hours 
of work. Presumably, an increasing rate of 
introduction would result in production in 
creasing more rapidly than increases in 
man-hours when a substantial part of the 
new plant facilities and equipment repre- 
sents better and more efficient machinery 
and facilities. It is possible, where a pre- 
ponderant share of the new machinery 
represents an introduction of better and 
more efficient plant facilities and equipment, 
that production would increase while man- 
hours of work decreased. If there was a 
preponderance of substitution of better and 
more efficient equipment and facilities with 
no change in the rate of introduction, pro- 
duction would likely remain relatively con- 
stant and man-hcurs of work would decrease, 
unless the displaced workers were absorbed 
in other production and the economy ex- 
panded. Where there is a decrease in man- 
hours of work, increases in real hourly 
earnings can be accompanied by increasing 
real earnings only if a corresponding in- 
crease in unemployment results. Finally, it 
is generally the case that different industries 
are expanding at different rates. The rate 
of introduction might be constant because 
certain industries are increasing the rate of 
introduction while others are decreasing the 
rate. If production per man-hour in the 
increasing industries is greater, the pro- 
ductivity ratio of the economy will increase 
even though there is no improvement in the 
plant and equipment of the economy. Gen- 
erally speaking, however, an increasing rate 
of introduction in new plant facilities and 
equipment results in an increase in the 
productivity index, and as a larger produc- 
tion is accomplished with less work, there 
is in this situation a justification for an 
increase in the average, real hourly rate 
of compensation of workers. It should be 
noted, however, that this may be partially 
accomplished through a shift of workers to 
industries with a higher production per 
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man-hour if these industries also have typi- 
cally higher wage rates. 

The productivity of the economy is also 
greatly affected by the scale of operations of 
the establishments which combine to make 
up the economy. For each establishment 
in the economy, there is a level of operations 
at which production is accomplished at an 
optimum rate. There is similarly a scale of 
operations at which production per man- 
hour of work is at a maximum. The two 
are not necessarily identical, because the 
unit of measure for productivity is only 
man-hours of work whereas the unit of 
measure of production efficienc¥ includes all 
ot the factors of production. Even in regard 
to productivity, however, there is that scale 
of production which yields the maximum 
productivity figures. It is universally agreed 
among management engineers that neither 
a very low nor a very high rate of produc- 
tion efficiently utilizes a company’s man- 
power. Increases in the rate of production 
from low levels yield an increasing pro- 
ductivity, until that productivity reaches a 
limit (the scale of operations yielding maxi- 
mum productivity), and then production per 
man-hour declines as the scale of operations 
are further expanded to capacity. 

As the national economy is a conglomera 
tion of the individual establishments which 
make it up, the same is obviously true of the 
nation. Should the wages of workers be 
increased on the basis of a rise in the na- 
tional productivity index, resulting from a 
change in the scale of production toward 
the maximum productivity level? Should 
the standard be equally applicable when the 
scale of production changed from the maxi- 
mum productivity level? Another considera- 
tion is pertinent here. The scale of operations 
in the multitudinous units which combine 
to form the national economy varies con- 
siderably. As a result, the scale of produc- 
tion for the economy as a whole may be 
changing toward the level of maximum 
productivity and therefore tend to cause a 
rise in the national productivity index, while, 
at the same time, the scale of operations 
in many establishments within the national 
economy will be changing away from the 
point of maximum productivity. At these 
establishments, company productivity is 
declining. Should a rise in national pro- 
ductivity due to a change in the scale of 
production for the economy as a whole be 
the basis for a wage increase at an establish- 
ment where the scale of production is chang- 
ing away from maximum productivity levels? 
From all of this it is safe to conclude that 
a change in the scale of operations for the 
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economy as a whole does represent a change 
in national productivity, but at the same 
time it is not a proper basis for a wage 
change. 


Changes in the skill and experience of the 
labor force is another factor which may 
materially affect the amount of production 
resulting from each man-hour of work, 
and it is a standard which many would 
argue is a proper basis for wage changes. 
Some, however, would want to insist that 
the standard be applied when the skill and 
experience of the labor force decreased as 
well as when it increased. According to the 
productivity "arguments of some, this is the 
only factor which causes increases in pro- 
ductivity. From the list of factors which 
may cause a change in the productivity 
index presented here, such a view is ob- 
viously not accurate. In addition, there 
are two facts which should be remembered 
in regard to the skill and experience of the 
labor force as it affects the productivity 
—real wage problem. In the first place, 
the skill and experience of: all workers do 
not change uniformly throughout the econ- 
omy. Accordingly, “across the board” 
wage increases for all workers seems un- 
justified. Secondly, and of even more sig- 
nificance is the fact that workers’ wages 
are increased by means of upgrading and 
promotions as their skill and experience 
increases. Thus, workers are compensated 
for increases in skill and experience by wage 
increases based upon their increased skill 
and experience. Productivity increases based 
upon such increases in skill and experience 
would amount to double compensation. 


Improvements in production techniques and 
management efficacy is still another major 
factor affecting the productivity ratio. The 
assumption that all gains in productivity 
are traceable to improved production tech- 
niques and management methods is the 
antithesis of the assumption that all such 
gains originate from increased skill 
experience of the labor force, and is equally 
false. Improved production techniques and 
methods of management do increase the 
amount of production per man-hour of work. 
But should increases in productivity re- 
sulting from this source properly form the 
basis for an increase of labor’s wages? 
There is no doubt that such increases in 
productivity could form the basis for wage 
increases. The question is rather, should 
they form the basis for wage increases. 


Without attempting to answer this very 
debatable question, it should be noted that 
if management is to be denied profits from 
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this source, the only means of increasing 
profits (or reducing losses) is through a 
change in products or a change in the prices 
of products or a combination of the two. 
An employer’s ability to manipulate either 
of these elements depends, of course, upon 
the nature of the markets for the employer’s 
products. If the employer may monopolisti- 
cally manipulate the price of an essential 
product or change the form of that product 
without fear of outside influence or an 
adverse market reaction, he need not worry 
about adequate profits regardless of any 
“productivity” wage increase—or for that 
matter, a wage increase with any other 
label. On the other hand, if the employer’s 
product is not subject to change and the 
price of his product is inflexible for any 
reason, improvements in efficiency are his 
only source of increased profits or reduced 
losses. 


A marked shift of workers between indus- 
tries may also materially affect the produc- 
tivity index. Such a marked shift of workers 
might occur under any of the following cir- 
cumstances: when the economy changes 
from a peacetime to a wartime or “semi- 
wartime” economy; when a major innova- 
tion such as the automobile or television is 
introduced into the economy; and when 
there is a distinct business fluctuation. Any 
of these events will likely cause a marked 
shift of workers between industries. Such a 
shift in workers will, generally, result in a 
marked change in the productivity index. 
Productivity is affected by shifts of workers 
between industries, simply because the 
amount of production per man-hour of work 
varies considerably between industries. It is 
obvious that a marked transfer of workers 
between industries, or even a marked diver- 
gent trend in the number of workers em- 
ployed in industries, with differing amounts 
of production per man-hour, will result in a 
change in the productivity index of the econ- 
omy as a whole. There is, of course, no 
increased efficiency anywhere in the econ- 
omy and certainly no justification for an in- 
crease in the real wage rates of workers in 
general. 


The state of labor and employee relations is 
frequently cited as a determinant of the level 
of productivity. Employees’ attitudes and 
the degree to which they apply their skills 
and experience undoubtedly does affect the 
amount of production per man-hour. Em- 
ployee morale and attitude are not, however, 
causal factors. To judge the validity of 
wage increases based upon improved labor 
relations, we must look for the source or 
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cause of the better morale and improved 
state of labor relations. Such possible 
causes could, and do, fill large volumes on 
personnel practices and industrial relations. 
In other words everything which affects the 
worker’s job or work situation affects his 
attitude toward his job. In fact, everything 
which affects the worker, whether it is con- 
nected with his work, home life or commu- 
nity life, affects his attitude toward his job. 
Thus, it is uncertain if increases in produc- 
tivity from this source should properly be 
the basis for a wage change, or more sig- 
nificantly, to what extent increases in pro- 
ductivity from this source should be the 
basis for wage increases. 

In addition to the major factors which 
affect productivity, which have been dis- 
cussed briefly above, there are any number 
of other factors which may affect either the 
production or the man-hours of work or 
both the production and man-hours of work 
of the national economy. Some of these are 
listed, without comment, as an indication of 
the multitudinous factors which may cause 
a change in the productivity index: 

(1) Old age and retirement 
provisions; (2) supply and quality of raw 
materials; (3) rate of business failures; 
(4) government policies and regulations; 
(5) weather; (6) international affairs; (7) 
personnel placement techniques; (8) housing 
and transportation; (9) reduction of waste; 
(10) availability of an adequate supply of 
properly skilled labor; (11) labor turnover; 
and (12) relative contributions to produc- 
tion by plants at differing levels of efficiency. 


disability 


Validity of Short-Run 
Productivity Increases 


All of the factors which were mentioned 
above .affect production and man-hours of 
work and thus the productivity ratio. Some 
of the factors affecting productivity are not 
in the least indicative of, or correlated with, 
changes in efficiency. Others are indicative 
of changes in efficiency, but there is doubt as 
to the propriety of basing wage changes 
upon changes in productivity resulting from 
even these sources. Thus it would be com- 
pletely invalid to justify a wage change upon 
the basis of certain factors affecting the 
productivity index, and it would be question- 
able to justify a wage increase upon the 
basis of other factors which affect the pro- 
ductivity index. Actually, under almost all 
conditions, it would be impossible to deter- 
mine the cause of productivity changes. 
Production and man-hour figures for the 
economy are obtained without the detail 
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which would be necessary if we are to make 
even an informed guess as to the sources 
of productivity changes. From this, and 
from everything which has been said thus 
far, we may only conclude that changes in 
the productivity index are invalid bases for 
wage rate adjustments or changes in the 
real earnings of workers in the short run. 
This is not to say that the wages of workers 
may not be raised when the productivity 
index increases—or for that matter when the 
productivity index decreases. We should 
not, however, attempt to rationalize our ac- 
tions by the false assumption that such wage 
adjustments find a basis in fact or in equity 
from a change in the national productivity 
index in any short period of time. That 
there is no justification for wage increases 
in the short run is substantiated by observ- 
ing the statistical fact that, historically, real 
wages have not shown any year-to-year 
relationship with changes in the produc- 
tivity index. This is shown clearly by the 
table on the following page which reveals 
that in the 20-year period, 1919-1939, pro- 
ductivity and real, average hourly earnings 
moved together in only one year, 1938. 


These statistics do not, nor are they intended 
to, prove that productivity has been of no rele- 
vance in wage determination. The figures 
would indicate this to be true, but there are 
so many variables to consider that we may 
not properly draw such a concrete conclu- 
sion. We may, however, say very categor- 
ically that there is no basis in these statistics 
for assuming or concluding that changes in 
productivity are of any relevancy in wage 
determination. 


Long-Run Productivity 
and Wage Changes 


The long-run situation presents a different 
story. Here there has been, historically, a 
rather close relationship between changes in 
real wages and the trend of the productivity 
index, when measured over a reasonably 
long period of time. Thus, it would appear 
at first glance that changes in the produc- 
tivity index in the long run are proper 
standards for wage adjustments. The view 
is reinforced by the fact that virtually all 
authorities agree that, over a reasonably 
long period of time, increases in the produc- 
tivity index actually have represented a 
greater efficiency of operation of the econ- 
omy. In other words, while the various fac- 
tors which affect the productivity ratio do 
not necessarily indicate improvements in 
the efficiency of the economy in a short pe- 
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Relationship Between Productivity Changes 
and Changes in Real Average Hourly Earnings, 1919-1939 


Productivity 


Real Average Hourly Earnings 





Per cent change from 
prior year 


Year Index (1939=100) 


Per cent change from 


Index (1939=100) prior year 








1919 45.3 60.2 
1920 48.0 6.0% 60.7 0.8% 
1921 55.2 15.0 63.2 4.1 
1922 60.5 9.6 63.3 0.1 
1923 59.5 — 16 67.2 6.1 
1924 63.4 6.6 69.9 4.0 
1925 67.6 6.6 67.9 —2.9 
1926 69.5 2.8 67.2 —1.0 
1927 71.3 2.6 69.5 3.4 
1928 75.1 $:3 71.9 3.9 
1929 78.1 4.0 72.0 0.1 
1930 80.0 2.4 72.6 0.8 
1931 83.5 4.4 74.0 2.0 
1932 77.8 — 68 71.7 3.1 
1933 81.9 a3 74.8 4.3 
1934 85.9 5.0 87.3 ce 
1935 90.8 5.7 87.8 0.5 
1936 91.0 0.2 87.6 0.2 
1937 90.0 — 1.1 95.3 8.8 
1938 91.6 1.8 97.1 1.9 
1939 100.0 9.2 100.0 3.0 
Summary: Number 
Condition of years 
1. Productivity and real wages changed about the same (within % per cent) ] 
2. Productivity and real wages both increased: 
a. Productivity increased more than real wages 12 
b. Productivity increased less than real wages ] 
3. Productivity and real wages both decreased: 
a. Productivity decreased more than real wages l 
b. Productivity decreased less than real wages 0 
4. Productivity increased and real wages decreased 2 
5. Productivity decreased and real wages increased 2 
20) 


Total 





Source: United States Department of Labor, Bureau of Labor Statistics. 





riod of time, those tending to make the 
economy more efficient have been stronger 
and, when measured over a reasonably long 
period of time, have resulted in improve- 
ments in efficiency. 

From the turn of the century, long-term 
productivity has increased by about 3 per 
cent per year in all manufacturing industries 
and about 2 per cent per year in all indus- 
tries. While separate, reliable data for ex- 
tended periods of time in nonmanufacturing 
industries is lacking, it necessarily follows 
from the statistics for manufacturing indus- 
tries and from those for all industries that 
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productivity in nonmanufacturing industries 
has increased somewhat less than 2 per cent 
per year. To reiterate, these increases are 
average increases for the economy as a 
whole over a long period of time. Produc- 
tivity has by no means increased at a reg- 
ular rate. Just how great this variation has 
been and how widely the yearly figures vary 
from the average for the period is shown 
by the table on the following page, which 
merely classifies the productivity changes 
reported each year between 1919 and 1939 
by the amount and direction of the change 
in the index from the prior year. 
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Change in National Productivity, 
1919 to 1939 


Per cent change in produc- 
tivity from prior year 


Number 
of years 


— 60 to — 79 1 
4.0 to — 5.9 0 
2.0 to — 3.9 0) 

00.0 to 1.9 2 
0.0 to 1.9 Z 
2.0 to 3.9 3 
4.0 to 5.9 6 
6.0 to 7.9 3 
8.0 to 99 2 
10.0 to 11.9 0 
12.0 to 13.9 0 
14.0 to 15.9 l 


Source’: United States Department of Labor, 
Bureau of Labor Statistics. 





“Industry” and ‘“‘Company” 
Productivity Series 


Now the national productivity figures gen- 
erally quoted are not only average per cent 
changes in the productivity index over a 
number of years, but they are also average 
figures for the economy as a whole. In other 
words, national productivity indices 
not the only available measures of produc- 
tivity in labor relations. A productivity ratio 
is possible for any unit or group of units for 
which separate statistics for production and 
labor time may be isolated. Other measures 
of productivity which are frequently used in 
labor relations are indices of the trend ot 
productivity by industry, company, plant or 
any subdivision of the plant. Actually, while 
some manufacturing industries, for instance, 
might show an increase in productivity in 
any given period of time, other industries 
would show decreases in productivity during 
the same period. Furthermore, there would 
be considerable dispersion in the amounts 
of productivity increases and decreases among 
the numerous industry classifications. It is 
the resultant of these divergent trends which 
yields the national productivity index. As a 
result, the national productivity index for 
all industries could record an increase of 2 
per cent per year for the period covered, and 
at the same time not a single industry group 
would show a 2 per cent increase. In fact, 
the probability is that there would be rela- 
tively few industries which actually would 
record an increase of exactly 2 per cent. 
While data for a representative number of 
American industries are not available, the 
indices of industry productivity trends (shown 
on the following page) give validity to the 


are 


Productivity as a Standard 


assumptions that there is a great deal of 
variation in the industry productivity in- 
dices from the average or national produc- 
tivity index and that there are few industry 
indices that coincide with, or nearly coin- 
cide with, the national productivity index. 


Is it reasonable, in view of these facts, to 
expect all industries to grant wage increases 
based upon the trend of the national produc- 
tivity index, when the trend of productivity 
in their specific industries varies from the 
national trend? 

This dispersion between the trend of pro- 


ductivity for the economy as a whole and 


individual industries has led many to favor 


the use of industry productivity indices in 
collective bargaining where they are avail- 
able. This alternative is not the final answer, 
however, for the industry productivity index 
of the productivity trends re 


in that industry 


is an average 
corded by each 
As a any individual 
may that 
should be based upon productivity trends in 
that company rather than the industry pro- 
ductivity, because the productivity trend at 
that company varies from the productivity 
rend for the industry as a whole. When 
industry productivity is used, an additional 
problem is introduced. That problem is the 
difficulty of defining industry. A large por- 
tion of our enterprises today produce many 
different products. This includes not only 
variations of products in a given “line” of 
goods, but many different “lines” of goods 
Some of these “lines” may properly be con 
sidered to be part of industry “A,” other of 
the company’s products might properly be 
considered the products of industry “B,” 
others of industry-“C” amd so forth. The 
productivity these various indus- 
tries into which the given company’s prod- 
ucts may properly be categorized may, and 
quite likely will, vary. Which, then, is to 
be used as the standard for measuring the 
trend of industry productivity? Another 
problem of classifying companies by industry 


company 
result, at company it 


be argued wage adjustments 


trends in 


the presence of sub- 
classifications of industries. Should the stan- 
dard be the productivity trend in the industry 
subclassification or should it be the broade1 
industry classification? Here again, the 
productivity trends of these industry classi- 
fications may, and quite likely will, vary 
considerably in most situations. 


arises because of 


As an example of the difficulties involved 
in industry classifications, assume that a 
company produces radios. Assume also that 
this company, in conjunction with its radio 
production, produces radio parts and wooden 
radio cabinets and fabricates its own metal 
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Industry Productivity Series 


Per Annum 


Productivity Increase in 





Industry 1939 1950 Productivity 
Flour and other grain mill products 100.0 85.9 — 1.3% 
Coke ERB at Pip 100.0 101.5 0.1 
By-product coke ... iets . 100.0 100.8 0.1 
Condensed and evaporated milk re 100.0 101.1 0.1 
Primary smelting and refining of copper, lead and zinc 100.0 105.7 0.5 
Paper and pulp . 100.0 109.7 0.9 
Seamless hosiery 100.0 114.0 1.3 
Beet sugar refining 100.0 115.0 1.4 
Confectionery 100.0 121.9 2.0 
Beehive coke 100.0 122.0 2.0 
Clay construction products 100.0 123.7 2.2 
Malt awors ......;... 100.0 126.9 2.4 
Cement . 100.0 130.7 2.8 
Cigars 100.0 132.2 2.9 
Canning and preserving 100.0 133.0 3.0 
Glass containers 100.0 133.9 3.1 
Tobacco products 100.0 137.1 3.4 
Hosiery 100.0 138.1 3.5 
Ice cream .. 100.0 143.4 3.9 
Cigarettes . 100.0 144.1 4.0 
Chewing, smoking tobacco and snuff 100.0 144.1 4.0 
Full-fashioned hosiery 100.0 162.8 5.7 
100.0 286.1 17.0 


Rayon and allied products 


Source: United States Department of Labor, Bureau of Labor Statistics. 





parts, wire and a special type of steel. 
Assume further that each of the products 
is made in sufficient quantities to insure 
efficient operation, part of the total produc- 
tion being used for radio production and the 
balance offered for sale on the open market. 
Finally, assume that this company, in order 
to fully and efficigntly utilize its production 
facilities and to smooth out the seasonal 
fluctuation in its business, produces furni- 
ture cabinets, cigar boxes and a special type 
of governor for steam turbine engines. This 
company, or at least a part of its operation, 
could be classified in any one or all of the 
following industry classifications (shown be- 
low in capital letters) and industry subclas- 
sifications: 


(1) ELECTRICAL MACHINERY. 

(2) Radios, phonographs, television sets 
and equipment. 

(3) PRIMARY METAL INDUS- 
TRIES. 

(4) Steel foundries. 

(5) Wire drawing. 

(6) FABRICATED METAL PROD- 
UCTS. 

(7) Stamped and pressed metal products. 
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(8) MACHINERY (except electrical). 

(9) Miscellaneous machinery parts. 

(10) LUMBER AND WOOD PROD- 
UCTS. 

(11) Wooden containers. 

(12) FURNITURE AND FIXTURES. 

(13) Wood household furniture, except 
upholstered. 


Thus, there are 13 productivity indices 
which would have relevancy in wage deter- 
mination at the company hypothetized 
above. These would be in addition to con- 
sideration of national and company produc- 
tivity indices. The use of each of these indices 
would yield varying results. Of what value, 
then, are these indices of productivity in de- 
termining wage movements? As each of 
them yields different results, it would seem 
that the use of any one of them is of ques- 
tionable reliability and validity. It is inter- 
esting to note that not only have the 
productivity trends of individual industries 
varied both in respect to the direction of the 
trend and the amount of the change in pro- 
ductivity, but also that the trend of real 
wages has, historically, shown dispersion 
between industries. The differing trend in 
real wages between the various industry 
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classifications is, in itself, an indication that, 
historically, the trend of national productiv- 
ity is not a compelling consideration in wage 
determination. If the variations between in- 
dustries in the trend of productivity could 
be correlated with the dispersion in the 
trend in real wages in the various industries, 
there would be a basis for concluding that 
the trend of industry productivity is a com- 
pelling consideration in wage determination. 
Unfortunately, industry statistics for pro- 
ductivity and real wages are not compre- 
hensive enough to either prove or disprove 
this theory. Thus, the relevancy of industry 
productivity cannot be imperically deter- 
mined one way or the other, although from 
what has been said above, it is difficult to 
see how it could have any relevancy at all. 


Relevancy of Productivity 


All of this leads us to a seemingly para- 
doxical situation in regard to the relevancy 
of long-run trends in national productivity. 
The long-run trend in the national produc- 
tivity index has shown a close relationship 
to the change in real wages of the economy. 
Yet it would seem from what has been said 
that the trend in national productivity even 
in the long run cannot be a significant deter- 
minant of wages. It is doubtful if it is of 
any relevance in the wage-fixing procedure. 
How can these two seemingly contradictory 
observations be reconciled? In the first 
place, increases in wage rates are not the 
only manner in which the standard of living 
of the economy may be improved. Rather, 
the benefits of greater production of con- 
sumer goods per worker may be passed on 
to the populace in the form of lower prices 
as effectively as through increases in wages. 
In fact, whether or not the real wages of 
workers are improved, depends upon the 
relative movement of wages and prices. 
Thus, if wages increase more rapidly than 
prices or decrease less rapidly than prices, 
then the real wages of workers increase. 
Actually, the real earnings of workers are 
not the only determinant of the standard of 
living of the community. Other ways in 
which the standard of living may be im- 
proved as a result of a greater production 
per worker are: 


(1) Shorter hours of work; (2) less ardu- 
ous work; (3) improvement and liberaliza- 
tion of retirement provisions; (4) other 
“fringe” benefits such as vacations, holidays, 
sick and accident benefits, overtime pay, 
guaranteed pay, etc.; (5) further investment 
for future or continuing increases in pro- 
ductivity; (6) greater profits; this would 
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amount to “increased wages” for the own- 
ers. As a large portion of our “workers” 
today own stock or other equity investment, 
increased profits amount to increased income 
for a large portion of our working force; and 
(7) better quality of goods and services re- 
ceived and a broader variety of such goods. 


By the same token, the standard of living 
of workers may be depressed, and in fact 
has been depressed, by means other than a 
lowering of the real wages received by 
workers from their employers. One way in 
which such a lowering of living standards 
may be effected is through an increase in 
taxes. A worker’s well-being is represented 
by the amount of wages he retains rather 
than the amount he is assigned. Thus, real 
spendable income is the standard of the 
well-being of American workers. Another 
possible reduction in living standards is rep- 
resented in changes in the level of the na- 
tional debt. From a national point of view, 
the national debt represents funds owed to 
the people, by the people. We do not im- 
prove our well-being, of course, by increas- 
ing our debt to ourselves. 


Finally, and of very great significance at 
the present time, is the fact that, if changes 
in productivity are to have any bearing at 
all on the level of real wages of the com- 
munity, productivity must be redefined in 
actual use to include only consumable produc- 
tion. The production of mud pies, regardless 
of how efficiently they are produced, has no 
bearing upon the standard of living of the 
community. Similarly, the production of war 
goods, with no consumable value, has no 
bearing upon the standard of living of the 
community. The production of such war 
goods, as is now well known, is of definite 
value. But that value is in the security 
afforded the community rather than any 
improvement in the standard of living of the 
community. Asa result, if we are to use the 
productivity index as a standard for deter- 
mining wages in time of war or national 
emergency, we must also add the value of 
national security to the real income of the 
community. 


Thus, the supposed contradiction between 
the fact that the trend of the productivity 
index has paralleled the trend in the real 
wages of workers and the fact that the na- 
tional productivity index should not be, in 
itself, a basis for wage changes is really no 
contradiction at all. Rather, these observa- 
tions substantiate the basic hypothesis that 
the standard of living of the community can 
only be improved by increases in the pro- 
duction of consumable goods per worker. 
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This does not, of course, say that every 
change in the productivity index should 
form the basis of a wage increase. It would 
seem, then, that it is not necessarily proper 
to attempt to justify a wage increase upon 
changes in the productivity index even if 
such increase is measured over a reasonably 
long period of time. Only where such 
changes in productivity reflect increases in 
the production of consumable goods and 
services per worker is there a basis for im- 
proving the standard of living of workers. 
Such improvements in the standard of living 
of workers may be accomplished in a num- 
ber of ways; one of these is an increase in 
wage rates. 


Use of Productivity 
in Collective Bargaining 


As indicated earlier, productivity is actu- 
ally used extensively in wage determination 
in a manner not justified in view of the na- 
ture of the index, the factors which may 
cause a change in the level of the index or 
the interrelationship between productivity 
and the standard of living of the commu- 
nity. Both unions and employers use the 
index in the manner indicated—neither side 
of the bargaining table may be assigned full 
blame for its misuse. 

As many as four different productivity 
indices, which are actually used in wage de- 
termination, have been cited: bench, com- 
pany, industry and national productivity. 
3ench productivity refers to the incentive or 
piece-rate method of payment and is not a 
subject here. Company productivity, where 
used, is in many respects a corollary to the 
age-old argument of the relevancy of ability 
of the employer to pay requested wage in- 
creases; for increases in productivity, which 
are improperly considered in collective bar- 
gaining to invariably represent improve- 
ments in efficiency of operation, can only 
result in greater profits, lower prices or 
higher wages. Thus, changes in productivity 
involve the distribution of wages, profits 
and prices, which is by definition the ques- 
tion of ability or inability of the company 
to pay the requested wage increase. 

Industry productivity, primarily because 
of the greater reliability and validity of the 
national productivity statistics, is generally 
used only when there is a very marked di- 
vergence between the trend of national and 
industry productivity. Examples of such 
instances would be the employer’s insistence 
on the use of the industry statistics in the 
local railway and bus industry, which is an 
industry of secular decline, and the desire 
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on the part of a union in the automobile 
industry to use an industry productivity in- 
dex because productivity in the automobile 
industry has been, and is, increasing more 
rapidily than in the economy in general. 


So much for the use of productivity; now 
let us turn to the misuse of the standard 
in collective bargaining. First of all, it is 
quite common to find a union advocating 
the application of the productivity index 
and the employer denying its relevancy 
when the use of the index indicates a wage 
increase, and at a later date to find the same 
employer and union advocating exactly the 
opposite view when the use of the index indi 
cates that no wage change or even a wage 
decrease is in order. Thus, there is no consist- 
ency in the use of the index by the parties in 
collective bargaining. This applies to union and 
management groups in general and to individ- 
ual unions and employers. Neither do we find 
any consistency in the selection of national, 
industry or company productivity series 
when they are used by either management 
or labor. Here again it is quite common to 
find either a union or an employer arguing 
vehemently one year for the propriety of the 
national productivity index and at a later 
date to find the same employer or union 
arguing for an industry or company produc- 
tivity index. Similarly, there is seldom any 
consistency on the part of either party in 
collective bargaining regarding the proper 
starting date for comparing changes in pro- 
ductivity with changes in real-wage move- 
ments. Finally, there is seldom any consistency 
even in regard to the propriety of comparing 
productivity changes with changes in real- 
wage rates; real, average, straight-time 
hourly earnings; real, average hourly earn- 
ings; or real, average weekly earnings. A 
strong case can be fabricated for the use of 
any of these earnings figures. It would not be 
surprising, therefore, to find different groups 
advocating the use of different earnings 
statistics, and, in fact, there is no “right” 
series which should be used. What is sur- 
prising, however, is to find a group, either 
from the ranks of labor or management, 
who advocate the use of one set of earnings 
statistics in one bargaining session and later 
advocate, just as strongly, the use of another 
set of figures. 

We may only deduce from these observa- 
tions what astute negotiators are thoroughly 
familiar with; as actually used in collective 
bargaining, productivity is seldom employed 
as an objective determinant of the “proper” 
wage level. Rather it is employed to justify 
a predetermined level of wages which one 
side or the other seeks to obtain through 
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collective bargaining. Generally speaking, 
the most easily adaptable manner of justify- 
ing a predetermined wage level through the 
use of the productivity and real-wage com- 
parisons is in the manipulation or careful 
selection of base dates. By this means al- 
most any desired result may be obtained. 
Such inconsistency of reference is frequently 
practiced in collective bargaining. 


Wage Stabilization 


The imposition of wage stabilization regu- 
lations has transferred many of the prob- 
lems and arguments of wage determination 
from the bargaining table to the Wage 
Stabilization Board. Principle of these is- 
sues at the present time, as previously 
indicated, is the relevancy of productivity 
changes in wage determination. There is 
certainly no precedence in the use _ of 
productivity in collective bargaining to jus- 
tify its adoption as a national policy for 
establishing wage movements for the econ- 
Nor was there anything 
nature 


omy as a whole. 
uncovered in the discussion of the 
of the productivity index, the factors affect- 
ing the index or the relationship between 
productivity and the standard of living of 
the community which would indicate that 
productivity is a proper or satisfactory de- 
terminant for adjusting wages on a national 
scale. In fact, our investigation led to quite 
the opposite conclusions. Yet, the Wag 
Stabilization Board has already approved 
“productivity” increases included in escalator 
formulas, and now 1951) has 
under consideration the approval of produc 
Not only 


unions, but some management groups also, 


(December, 
tivity increases for all workers. 


are strongly urging the board .to approve 
such increases as soon as possible. The 
advocates of productivity increases argue, 
first of all, that “entitled” to 
share in the increased productivity of the 
Inherent in such an argument 
are three that productivity 
increases represent increases in the efficiency 
of operations of the community; that pro 
ductivity increased at a regular rate each 
year; and that productivity will continue to 
increase in the future at the same average 
annual rate as it did in the past. We have 
already seen that the first two assumptions 
simply do not correspond with the facts 
Productivity changes do not necessarily 
represent improvements in efficiency and 
most certainly do not represent improve- 
ments in the efficacy of labor. Also, the 
national productivity index has historically 
moved quite irregularly from year to year. 


workers are 


community. 
assumptions: 


Productivity as a Standard 


There is no logic in assuming that because 
the irregular movements in the past have 
resulted in an average increase of a certain 
rate that the same average rate of increase 
will continue in the future; for historical 
trends of the productivity index are unique, 
historical episodes, resulting from a com- 
bination of and noneconomic 
forces and factors which existed at the time 
of the changes and which will never be 
repeated en toto in the future. Thus, the 
assumptions inherent in the argument that 
workers are entitled to share in the increases 
in productivity are incorrect from an eco- 
there is a desire 
‘rights”’ 

might 


economic 


nomic point of view. If 
to make an ethical comparison of 
of any group in the economy, we 
start with a comparison of the “rights” of 


‘ 


our forces in Korea. 


The argument that our workers have a 
right to share in the increases in past his- 
some of 
the basic principles of The 
first which is overlooked is that 
improvements in productivity result from 
the efforts of all of the factors of production 
fact, 


torical productivity also ignores 
productivity 


basic fact 


—labor, capital and management. In 
the greatest single factor which has caused 
of operation of 
been the 


increases in the efficiency 
the community in the past has 
development and use of more efficient plant 
facilities, machinery and equipment. Further- 
more, such an argument represents a pecu 
liar juxtaposition of cause and effect, for it 
does not follow from the fact that real-wage 
increases can find only in in 
creases in the production ot 
that 
or more precisely the 
should result in proportionate increases in 
true during 


their basis 
consumable 
increase in productivity, 
index, 


goods every 


productivity 
real wages This is especially 
a period when a large portion of the national 
product is being diverted to national defense 


It is simnly a contradiction of terms to re- 


duce the production of consumable goods 
per worker and then argue in favor of 
wage increases based upon increases in 
productivity. Any such wage changes can 


only result in higher prices unless they are 
taxes or greater 
come from profits. 


“recaptured” by higher 
savings or unless they 

As it is not the avowed intent of the govern- 
ment to reduce the level of profits nor to 
recapture wage increases through a higher 
rate of personal taxes, and, as the use of 
personal savings to offset the effect of wage 
increases has limited possibilities especially 
in a long-run preparedness program, those 
responsible for the policies of the wage 
stabilization program should realize that 
applying the standard of productivity under 
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the conditions which exist today can only 
result in price increases. Such a wage-price 
spiral will obviate the purpose of wage 
stabilization and can be of no benefit to 
labor. As the representatives of labor them- 
selves have said: “A price increase creates 
no wealth. Therefore wage increases paid 
for by raising prices are cancelled in the 
long run by higher living costs.” (“Labor’s 
Monthly Survey,” American Federation of 
Labor (November, 1948).) 


It has been suggested that such produc- 
tivity wage increases be permitted only 
where such increases do not or will not 
form the basis for a request for an increase 
in prices. It is difficult to see how such a 
program could be effectuated. Furthermore, 
such a policy would be a peculiar mixture 
of national and company productivity stand- 
ards and a surprising recognition of the 
relevancy of ability to pay. Finally, unless 
such a policy results in wage increases for 
most workers in the economy, the “inequi- 
ties” which such a policy seeks to overcome 
will remain and the wage structure of the 
economy will become distorted. If the 
workers’ wages are adjusted, then price 
increases will inevitably follow sooner or 
later, although they might be “justified” 
under another name. 


Another argument advanced by the ad- 
vocates of wage increases based upon pro- 
ductivity is that such a policy will provide 
an incentive to workers to produce more 
goods and services which are so sorely 
needed at this time. The theory is that, with 
such an incentive, there will be (a) a greater 
production of consumable goods, which will 
result in a reduction of inflationary pres- 
sures, and (b) a greater production of war 
goods. Such reasoning is also based upon 
invalid assumptions and overlooks essential 
facts. In the first place, it assumes that 
labor effort is the primary determinant of the 
level of productivity, when actually the amount 
and quality of plant facilities and equip- 
ment, the efficacy of management and many 
other very important factors are at least 
as important in determining the level of pro- 
ductivity as labor effort. Furthermore, it 
is wishful thinking to hope that industrial 
efficiency can be raised enough to offset the 
tremendous amount of production diverted 
to national defense. Also, if wages are 
adjusted in accordance with the hoped-for 
increase in productivity, there is no reduc- 
tion in inflationary pressures. Finally, it is 
extremely doubtful if such a policy will 
create any incentive to produce. In the first 
place, productivity increases would not be 
dependent upon increases in effort. Rather, 
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the wage increases would be automatic in 
the hope that such assured wage increases 
would spur the workers on to greater effort. 
Actually most authorities on wage incentives 
would agree that in order to provide any 
real incentive to the workers three condi- 
tions must exist: (1) the reward must be 
closely related to the workers’ operation; 
(2) the reward must be dependent upon the 
workers’ performance; and (3) the reward 
must be immediate (for example, affecting 
each pay as opposed to an annual reward). A 
national policy of tying wages to produc- 
tivity in any variation would not meet any 
of these requirements. Accordingly, wage 
changes based upon productivity cannot be 
justified on an incentive basis. 


The advocates of a productivity standard 
are probably correct when they say that 
union-management relations would be im- 
proved if workers were to receive “annual 
improvement” in their wage levels. Such 
relations may be improved by wage in- 
creases no matter what the justification and, 
if management were agreeable, we might 
generalize by saying that the larger the wage 
increase, the better the management-labor 
relations. Conversely, however, we may 
also generalize that if management opposes 
wage increases permissible under wage 
stabilization or if the wage _ stabilization 
rules are such as to permit wage increases 
in some companies and to deny them in others, 
the larger the wage increase permissible under 
the Wage Stabilization Board’s rulings, the 
worse will be the state of labor relations. 

Finally, it has even been argued by some ad- 
vocates of productivity increases that wages 
must be increased when productivity increases 
to provide assured demand for the products of 
American industry. In times when a national 
rearmament program dominates the economic 
condition of the country, it is not even neces- 
sary to discuss the merits of this consumption 
theory of economics. For when part of the 
economy is diverted to the production of 
war goods, there is no danger of a shortage 
of consumer demand. Rather, the danger 
of inflation due to an excess of consumer 
demand, resulting from the diversion of 
production from consumer to war goods at 
the same time that consumer income is in- 
creased, is the problem which faces our 
economy today. In fact, it is the very pur- 
pose of the wage-price stabilization program 
to bring these forces more nearly into 
balance. It might be noted that while the 
economy is under a strain as it is at the 
present time, the problem of excess demand 
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is accentuated. This is due to the fact that 
not only are more workers (the marginal 
and less skilled and experienced workers) 
brought into the labor market—reducing the 
production per worker—but also that em- 
ployees work longer hours. This brings 
overtime compensation into effect and re- 
sults in larger average hourly earnings and 
greater consumer demand, even if there is 
no change in wage rates. 

From all that has been said, we may only 
conclude that there is absolutely no eco- 
nomic justification for the wage stabilization 


increases based upon changes in any pro- 
ductivity index. There may be, and un- 
doubtedly are, significant noneconomic and 
political factors which will exert great pres- 
sure upon the Wage Stabilization Board for 
the adoption of such a formula. But we 
need not and should not attempt to deceive 
ourselves into believing that there are any 
economic justifications for such an arrange- 
ment under the conditions which exist today 
Productivity changes can only be the ration- 
alized vehicle of permitting wage changes 
necessitated by other considerations. 


program to include provisions for 


wage 


[The End] 





WHO GETS UNEMPLOYMENT COMPENSATION? 


(Recent rulings on what constitutes leaving work with good cause; 


references are to CCH UNEMPLOYMENT INSURANCE REPORTS.) 





Plant workers were unemployed be- 
cause of their refusal to cross a 
peaceful picketing line. 

An aircraft worker was transferred 
to another job classification pay- 
ing 20 cents an hour less than his | 
old rate. 

An employee refused to be trans- | 

ferred to other work temporarily 

because of a brief slack in her 
usual work, and quit. 

A driver-salesman on a bread route 
quit because he had to work 12 to 
14 hours a day. 

Workers refused to continue working 
after the expiration of a collective | 
bargaining contract. 

Having been refused a furlough, a 
woman got a certificate from a 
doctor saying she needed six weeks’ 
rest and then drove to the West | 
Coast. 


A man was fired for disobeying 
orders, but the separation was | 
listed as voluntary by the com-| 
pany to give him a chance with| 
other employers, and he had also 
said his leaving was voluntary. 

A group of employees was given | 
notice after refusing to cross a| 
picket line. 


A woman who had been a book- 
keeper 18 years quit a new job 
because she didn’t want to work 
on the payroll. 





As there were no threats of violence, 


there was no good cause and no 
benefits. 
His refusal of the transfer was held 
to be good cause for volun- 
No benefits. 


not 
tarily quitting. 


As she would have been transferred 
back to her regular work as soon 


worked by such salesmen, so he 
got no benefits. 
Such a stoppage is a strike, which, 
therefore, disqualifies 
benefits. 


them for} 


\ long automobile trip is hardly a rest, 


said the board. No benefits. 


He had left voluntarily. 


Since the notices ended their jobs, 
they were not disqualified for 
leaving because of a labor dispute. 
Benefits were allowed. 

Duties of such a job customarily in- 
clude working on payrolls. No 
benefits. 





Pa. { 8402 


Wash. § 8199 


Conn. J 8290.02 


Pa. 7 8401 


as feasible, she should not have 
quit—no benefits. 
These were the customary hours | Ohio § 8258.05 


Ind. J 8183.21 


Hawaii 
{ 8023.12 


Cal. § 8640 


N. Y. J 8740 
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The Role of the Labor Lawyer in 








IT 1S IMPORTANT, THE AUTHOR BELIEVES, FOR LABOR LAWYERS 

TO RECOGNIZE THAT LABOR LAW, IN ITS APPLICATION ON 

A PRACTICAL PLANE, MUST BE THE SAME AS LABOR RELATIONS 4“) 
| 
it 





\ ITH THE GROWTH of labor organi- 

zations since the passage of the Wagner 
Act’ and the subsequent restriction of their 
activities and conduct,’ a comparatively new 
field has been created for the legal prac- 
titioner. This phase of practice has been 
loosely referred to as “labor law.” Govern- 
mental controls and regulations, Supreme 
Court decisions in relatively close sequence 
and public interest have all contributed to 
this aspect of the “law” to a point where 
today “labor law” is considered a_ par- 
ticular field of endeavor. Reporting services 
dealing in legal specialties feverishly at- 
tempt to assist the lawyer in keeping abreast 
of developments by constant releases, and Bar 
Associations permit announcements to recite 
that the attorney specializes in “labor law.” 


LABOR RELATIONS AND LABOR LAW 


Unquestionably—by both the public and 
the bar—‘“labor law” is considered a specialty. 
Unfortunately, relatively few people realize 
what this specialty encompasses, what it 
should encompass and how to utilize it to 
the maximum advantage. Little thought 
has been given to the background required 
or the “tools” the lawyer employs in this 
practice. Actually, one might easily ask: 
what is “labor law,” and what is the role of 
the labor lawyer? (The phrase “labor lawyer,” 


as used in this writing, refers to counsel for 
labor unions only.) 

In the normal connotation, “labor law” 
is a series of statutes* and administrative 
and judicial determinations. One engaged 
in the practice of “labor law” must be 
familiar with these matters. This is not 
only important, but essential. But is this 
all? Does not the practice of “labor law” 
encompass more than a knowledge of the 
existing law? Does not the practice first 
require an understanding of the basis which 
creates labor law. a knowledge of labor 
relations,’ and then the application of this 
knowledge, with proper “tools,” to the end 
that adequate and beneficial service has 
been rendered the client—the labor union? 
If labor law is based on, or connected with, 
labor relations, which it obviously must be, 
then at the outset one must examine the 
nature of contemporary labor relations be- 
fore he can determine the role of the 
labor lawyer. 

In years past, as today, trade unions were 
formed to improve, through collective action, 
the status of the wage earner. Working 
conditions,’ wage levels* and security still 
form the bases for organization and con- 
tinued collective bargaining. The essential 
needs in their simplest denomination remain 
the same, but the methods of acquiring 





149 Stat. 449 (1935), 29 USC Sec. 15 (1946). 

? Labor-Management Relations Act, 61 Stat. 
136 (1947), 29 USC Sec. 141 (Supp., 1948) (Taft- 
Hartley). . 

’See footnotes 1 and 2. Further examples 
are the Norris-LaGuardia Act, 47 Stat. 70 (1932), 
29 USC Sec. 101 (1946); Byrnes Act, 49 Stat. 
1899 (1936), 18 USC Sec. 407(a) (1946). 
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‘The term ‘‘labor relations,’’ here encom- 
passes all matters involving the interaction of 
labor and management. 

5 The first recorded strike in American labor 
history revolved around this. In 1741 a group 
of New York bakers struck to protest working 
conditions. 

® The second strike (Philadeiphia, 1786) in- 
volved an attempt by printers to secure a mini- 
mum wage of $6 per week. 
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a 


benefits and the tangible forms and solu- 
tions necessary to satisfy these needs have 
changed appreciably—and logically so. With 
a highly mechanized society and continued 
industrial growth, one could reasonably ex- 
pect the application of labor relations to 
undergo a metamorphosis. 

In the early days of labor organizations, 
pressure were matters of sub- 
labor 


force and 
stance. A 
might pound the table and state that he 
wanted better working conditions or more 
money. His constituents had certain needs 
and that was all that there was to it. Articu- 
lation was relatively unimportant and knowl- 


negotiator representing 


edge of a variety of tactics and methods to 
solve a problem or obtain a result not essential 
This type of negotiation was necessary in 
the past. Without it, unions might never 


have secured any degree of permanency. 
While many of the basic gains acquired for 
employees resulted from this alone, methods 
and values have changed. True, union or 


management strategy in many instances 


pounded and 
mere 


tables be 
today, this is a 


still requires that 
voices raised. But 
tactic—not substance as it was yesterday. 
3y and large, successful labor relations 
today is dependent stable footings 
where both parties, while using strategy to 
maximum advantage, apply sound principles 
and analyze requests on the basis of needs 


upon 


and effects. Labor relations practiced scien- 
tifically, instead of by force alone, has 
assumed many and varied aspects. What 
was considered within the sole province of 
management in the past has today become 
proper subjects for collective bargaining.’ 

‘For example, pensions and merit increases. 

’ Hence, we hear terms like ‘‘wage patterns,’’ 
“area rates,’’ etc. 
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Definitions and connotations of wages, working 
conditions and have been greatly 
expanded, running the gamut from quite 
simple factors to highly complicated issues. 
A project of a union may reflect upon an- 
other project of the same or another union, 
and each field of endeavor, while an entity 
in itself, is interwoven and reflects in the 
Suc 


security 


entire framework of trade unionism.* 
cessful handling of labor relations, perhaps 
heretofore only an art, has now become a 
science as well. Obviously, expertness thus 
becomes essential and articulation and 
knowledge, paramount.’ 

With this growing change in the nature 
of labor relations and the resultant change 
in the methods and attitudes utilized by 
both labor and management, has come a 
more realistic analysis of the purpose ot 
the collective bargaining agreement. When 
a private individual enters into a contract 
with another individual, the terms of the 
arrangement are generally completely spelled 
out. In the event of a breach, a lawsuit 
or a settlement usually occurs. Thereafte 
the parties may rarely deal with each other. 
The breach goes to the essence and re 
lationships are severed. 

However, in labor relations this is not 
true. Proper administration of a collective 
bargaining agreement is quite complex and 
tedious. Breaches or alleged breaches occur 
consistently. Whether these violations are 
deliberate or accidental, real or imaginary, 
they must be resolved. To resolve these 
breaches without interrupting the relation- 
ship, the parties set forth machinery and 
formulas (generally called grievance or ad- 
justment procedures) and continue to recog- 
® Meyer, ‘“‘Collective Bargaining and the Com- 
Third Annual Conference on Labor, 
p. 1 (1950). 
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In labor law — those matters involving 
human rights and masses of people—we 
must develop a modernization of legal 
approaches. This modernization must 
occur because certain results have to be 
achieved. A lawyer must re-examine his 
approaches in keeping with the changing 
nature of law. 





nize each other. A party cannot say that 
it no longer wants to deal with the other 
and will secure someone else to supply his 
needs. They must continue their relation- 
ship and—above all—in the long run, they 
must get along. Somewhere along the line 
a labor dispute or grievance, however bitter, 
will be settled. 


Thus, the labor relations contract—which 
is the foundation of any union and man- 
agement relationship—is a continuing affair. 
An alleged breach does not go to the essence 
of the matter to the extent that the re- 
lationship is nullified completely. To be 
sure, damage suits, strikes or injunctions 
may result, but regardless of the outcome 
of such a situation, the parties stil] must 
recognize each other. 

To this extent the labor relations contract 
creates a “marriage” between the union and 
the company, unless, of course, another union 
is seeking recognition at the same time. 
It is a long range proposition. The sooner 
the parties develop mutual respect, the 
sooner equitable solutions appear. Honest 
differences of opinion between labor and 
management may well exist, but honest 
attitudes and fair analyses help the parties 
adjust amicably to the end that stable and 
continuing relations prevail. 


This is labor relations as it exists today in 
its mature form. Some unions and manage- 
ments have reached this maturity sooner 
than others. In any event, most are be- 
ginning to realize the nature of contemporary 
labor relations. 


THE LABOR LAWYER 
AND THE PHASES OF PRACTICE 


It is the mature, contemporary labor re- 
lations which form the bases of labor law. 
If applied labor law is to prove beneficial to 
the client, then it must be attuned to present 
day labor relations. It must be applied 
where it can do the most good and, above 


all, those that apply it must realize that in 
labor law, perhaps more than in any other 
type of law, one is constantly dealing with 
the human element. The lives of many people 
may be affected—not only the parties in- 
volved but the community and conceivably 
the entire country, The obligation is great. 


In labor relations nothing is static and 
so must it be in labor law. To every action 
there is a reaction, delayed and lying 
dormant perhaps, but eventually reacting. 
Conditions and needs change. Methods and 
approaches must therefore follow. 


When one realizes that labor relations are 
continuing affairs, wherein the parties bind 
themselves together in the nature of a 
treaty; that labor relations are dynamic; 
that they constantly deal with the human 
element; and that they affect more than the 
immediate participants, then it is readily 
seen that the scope of labor law must reflect 
this base, and, in proper reflection, ordinary 
concepts of the application of other types of 
laws cannot prevail. 


Strict interpretations, technical approaches 
and the typical application of “law” still 
clothed in wig and robe are out of step. 
The law must assume the nature of its 
foundation. No longer is a purely technical 
approach feasible. The changing social and 
economic conditions of the country militate 
against this. 


Actually, in some legal matters, techni- 
cality can prevail. However, when em- 
phasis is placed upon the human element 
and the social and economic nature of the 
subject, technicality must give way, at least 
in part, to the particular ideals involved and 
the economic and social consequences.” 


In effect, in labor law—those matters 
involving human rights and masses of 
people—we must develop a modernization 
of legal approaches. This modernization 
must occur because certain results have to 
be achieved. A lawyer must re-examine his 
approaches in keeping with the changing 
nature of law. 


The Average Practitioner 


But what happens in actual practice? 
The average practitioner engaging in the 
practice of labor law, representing labor 
unions, feels that he must maintain the 
mystery that surrounds the law. He does 





10 Gregory, Labor and the Law (1949). 
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11 Preface to Friedmann, Legal Theory (1944). 
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not realize the direct association of “labor 
relations” and “labor law.” Because laws 
are intricately connected with courts and 
administrative tribunals, he can justify ap- 
pearing in court on behalf of a labor organi- 
zation to defend a suit, or he can appear 
before an administrative body such as the 
National Labor Relations Board, or various 
commissions. Because arbitration of dis- 
putes arising under the contracts have in 
many instances been conducted in a very 
formal fashion utilizing basic contractual 
law and rules of evidence,” he can grant a 
concession and enter into the conduct of 
arbitration cases for his client. In strikes 
he can appear before the police courts in 
the event violence is alleged, and he can 
assist the National Labor Relations Board 
representatives in processing unfair labor- 
practice charges. Beyond that, the labor 
lawyer has felt generally that he can only 
give advice as to the meaning of the par- 
ticular provision in the contract or can 
prepare a contract for his client for sub- 
mission by them to management. 

This closely defined conduct—in many 
instances self-imposed—while perhaps bene- 
fiting the client in some instances, falls short 
of the real aid required. The lawyer be- 
lieves that he is upholding the position of a 
“lawyer,” and anything beyond that, other 
than in isolated cases, is reserved solely for 
client participation, that is, collective bar- 
gaining and grievance handling—the daily 
existence of the client. Unfortunately, the 
client may accept these strict delineations 
and, as a result, little use is made of the 
ability and talents of the lawyer. 


In the early days where negotiating was 
based on sheer force rather than articulate 
knowledge, conceivably the lawyer had a 
small role to play in matters other than 
those connected with courts, administrative 
tribunals or quasi-legal proceedings. The 
nature of contemporary labor relations has 
changed this, however. To the extent that 
the lawyer or the client does not recognize 
and identify labor law directly with con- 
temporary labor relations, the lawyer, by 
entering only into the minor portions of 
labor relations, may be doing more harm to 
the client than good. 


Benefit to the Client 


It must be remembered that the lawyer’s 
training and background is primarily ana- 
lytical in nature. In the first instance he 





should be a diagnostician. He must analyze 
a situation, determine what is involved and 
what should be done. If the lawyer in 
practicing labor law is to utilize his back- 
ground as an asset to his client, he must 
reject normal connotations of the word 
“law” and utilize his knowledge, experience 
and powers of analysis in matters emanat- 
ing from grass root to much higher levels 
—without, of course, assuming too much 
authority and usurping the province of 
the client. 


The labor lawyer must be an expert in 
many fields. He, or his associates, must 
run the gamut from handling disorderly 
conduct charges resulting from a strike, in 
trials before police magistrates, to the’ trial 
of cases before United States Supreme 
Court. In the application as a true labor 
lawyer, he must assist his clients in all 
matters including preparation of the col- 
lective bargaining agreement, assistance in 
the formation of strategy and tactics, and 
actually aid in the negotiating and enforce- 
ment of the collective bargaining agreement. 
In order to engage in these matters, how- 
ever, the lawyer must undergo a change in 
his methods and attitudes, similar to the 
change which has occurred in labor relations. 
He must become the practical practitioner. 


National Labor Relations Board: 
Representation Cases 


As previously stated, the attorney prac- 
ticing labor law has generally limited his 
sphere of operation to certain matters alone. 
Not only has he shortened the scope of his 
practice, but within his own tight delinea- 
tions he has further curtailed his approach. 


Examining first the matters that the at- 
torney has readily accepted, one is con- 
fronted with cases before the National Labor 
Relations Board. As the Board is an ad- 
ministrative body, he can rationalize his 
existence there from the standpoint of prac- 
ticing administrative law. But what occurs 
after the appearance of the average prac- 
titioner? Does he treat the matter realizing 
that he is engaged in labor relations or does 
he apply ordinary legal concepts? 


In the ordinary representation case the 
union defines the proposed bargaining unit 
it is seeking—for example, all production 





2 Singer, ‘‘Labor Arbitration, Should It Be 
Formal or Informal,’’ 2 Labor Law Journal 89 
(February, 1951). 
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and maintenance workers or ail clerical 
employees. The employer may desire an- 
other construction of the bargaining unit— 
generally to enlarge or to detract from the 
unit. The reasons for the position of the 
position of the parties are generally obvious. 
Each is attempting to place itself in a better 
position. In many instances there are rela- 
tively few new issues concerning inclusions 
and exclusions within a bargaining unit. For 
the most part, the basic principles have 
been established. The matter then revolves 
around factual issues, such as the nature 
of operations, collective bargaining history 
and common interests. 


The attorney generally knows, or should 
know, before the conference” how im- 
portant particular issues are to his client. 
There may be several issues involved, but 
not all of them bear the same relative weight. 

As a matter of course, both parties present 
their positions. The field examiner of the 
3oard—a practical person—can resolve the 
clear-cut issues by stating his opinion, which 
in many instances sways the parties. But 
beyond that the parties may not be able to 
agree and a hearing results.“ During the 
hearing, examination and cross-examination 
The hearings are not adversary in 
character;** however, they assume many 
such characteristics. Even before collective 
bargaining may begin, the parties are at 
each other’s throats. On the witness stand 
each side portrays the picture to its advantage. 








occur. 


For example, in a representation case be- 
fore the Board” the union wanted to estab- 
lish the professional” character of certain 
work in connectiof with determining an 
appropriate bargaining unit, so that the 
employees involved could vote in a separate 
election.” The employer wanted the work 
to be considered nonprofessional. 


The work of the employees was obviously ° 


skilled. Nevertheless the employer con- 
tended that the work was nonprefessional 
in character and, as the union men put it, 
“the company tried to make glorified flunk- 
ies out of them.” 


A hearing was held. It was drawn out, 
and quite detailed briefs were submitted. 


The matter remained in Washington for 
some time and finally a decision issued. 
The Board held that the work of the per- 
sons involved was not professional in nature 
but that nevertheless they constituted a 
separate appropriate unit. As a result they 
were entitled to vote separately. 


The union “won” its case. The company 
“won” its case as well. The company 
actually did not care whether or not a 
separate election was held; it just did not 
want the employees to be called “profes- 
sionals” for fear that this might justify 
higher increases in pay in future collective 
bargaining. The company believed that the 


decision of the Board would have some 
effect on its collective bargaining. 
Whether or not this was so was im- 


material at the time. There was one issue 
involved: an appropriate bargaining unit. 
The union wanted a separate election. It 
had pleaded in the alternative to the effect 
that the employees were “professionals,” but 
even if they were not, they were still en- 
titled to vote separately. When the union 
raised the issue of “professionals under 
the Act,” the company took advantage of 
it to attempt merely to minimize the char- 
acteristics of the work and not to deter 
the direction of a separate election. 

While both sides “won” in theory, they 
actually lost in practice. The union waited 
many months before it received its certifica- 
tion from the Board and could begin bar- 
gaining. The company, through minimizing 
the nature of the work, created resentment 
upon the part of the employees which was 
reflected into collective bargaining and which 
subsequently almost caused a strike, even 
though the company substantially met the 
demands of the union. 

In this case the labor lawyers became lost 
in a web of legal technicalities. Instead of 
using the provisions of the National Labor 
Relatidns Act to accomplish desired results 
and only subsequently to rationalize them, 
they utilized theories as substance. If they 
had been practical, they could have had a 
election which would have saved 
and many months, There 


consent 
many feelings 





% This is the preliminary conference called 
by the regional board field examiner. 

4A hearing will result in most instances 
where one party remains firm and refuses to 
establish a bargaining unit by consent or stipu- 
lation. 

1% NLRB, Statement of Procedure, 
Sec. 101.20(b) (Cum. Supp., 1951). 

16 While the cases discussed herein are actual 
ones, for obvious reasons the parties are not 
identified. 
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29 CFR 


17 See footnote 2, Sec. 2(12). 


1% See footnote 2, Sec. 9(b) which provides 
in part: the Board shall not (1) 
decide that any unit is appropriate .. . if 


such unit includes both professional employees 
and employees who are not professional em- 
ployees unless a majority of such professional 
employees vote for inclusion in such unit. 4 
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was no need to pursue the question of 
whether or not the employees were “pro- 
fessionals.” As stated, the company did 
not care whether or not a separate election 
was held. In fact, it readily realized that 
the employees involved constituted a sepa- 
rate and an appropriate bargaining unit 
regardless of any other consideration. It 
was only when the union raised the ques- 
tion of professional employees that the 
company assumed this offensive. 

Had the attorneys—and particularly the 
union attorneys—forgotten about techinicali- 
ties and “professional” provisions of the 
statutes, both parties would have benefited. 
Unfortunately, they were more interested 
in examining the technical aspect of the 
law, instead of producing the desired re- 
sults which, in this instance, was the ex- 
peditious disposal of an election so that 
the collective bargaining of the parties 
could begin.” 

This technical utilization of Board pro- 
cedure is not due solely to a predetermined 
course on the part of the attorney. His 
contact with actual everyday labor relations 
matters may be so limited that, experience- 
wise, the average practitioner knows no 
other course but to try the “lawsuit.” In 
the main, the lawyer has been retained 
“after the fact.” The union is in the matter 
before it comes to him. It has determined 
the approach it desires to follow, and the 
lawyer merely becomes an administrator of 
the course before the Board. 

What has been overlooked is the fact 
that the lawyer should be used as a coun- 
selor. Knowing the facts, the parties, the 
aims and the issues, he can suggest ap- 
proaches and methods of accomplishing 
desired aims. Being conversant with tactics, 
procedures and decisions, he can guide the 
union over the hurdles and assist it in 
obtaining these objectives rather than just 
asking questions of witnesses to develop a 
particular point in issue. 

In contrast to the representation case 
discussed above, another matter involving 
major questions of inclusion and exclusion 
in a bargaining unit was resolved quite 
amicably with emphasis upon the ultimate 
of the certification—collective bargaining. 
In this matter, the union attorneys utilized 
Board procedure as an aid to the particular 
collective bargaining. The issue in the 
union’s mind was whether or not it could 
win the election. Obviously the inclusion or 


exclusion of certain employees would have 
great bearing. If the union accepted the 
company’s views on inclusions and ex- 
clusions, it ran the risk of losing the elec- 
tion. On the other hand, if it went to a 
hearing, the delay involved would be harmful. 


The company was not certain as to the 
outcome of the election, but it realized that 
unionism for the employees involved was 
just a matter of time. There were other 
craft unions in the plant, and while the 
company desired to postpone unionism for 
this unit as long as possible, it had the 
reputation of dealing in good faith once a 
union had been certified as the bargaining 
representative. 

The union’s position regarding the in- 
clusions and exclusions was not so clear 
that the Board would unequivocably agree 
with it. The delay of a hearing and the 
possible loss would not operate to its 
benefit. Conversely however, the company 
was not sure that the delay involved wait- 
ing for a decision could not be used by the 
union organizers to convince more em- 
ployees of the value of unionism. 


Had the union attorneys permitted the 
matter to go to a hearing, each side would 
have been fighting to win an election 
Neither knew what the outcome would be. 
Bearing this in mind, the union attorneys 
suggested a solution to a point where, 
through the National Labor Relations Board 
procedure, labor relations began on a proper 
note. At a conference before the regional 
Board, they offered to accept the collective 
bargaining agreement in effect in the other 
units in the plant, leaving only the question 
of wages open to negotiation. The union 
lawyers suggested that their client sign 
such an agreement with the company be- 
fore the election was held—the agreement 
being contingent upon the union being 
certified after the election. As part of the 
proposal, the company was to agree to 
the union’s inclusions and exclusions, with 
minor changes. 

The company accepted this proposal. 
The union won the election, was certified 
and subsequently, negotiations concerning 
wages were Satisfactorily culminated. 

At the first glance this might appear to 
be a situation where the company did not 
receive anything in return. Actually, the 
company bought industrial tranquility. It 
realized that sooner or later there would 





% The 1950 Annual Report of the National 
Labor Relations Board ~~ that, of the 
petitions filed by unions seeKing certification, 
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24.9 per cent went to a hearing. By contrast, 
in Cook County, Illinois, less than 2 per cent 
of all personal injury suits reach trial. 
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be a union representing the employees in- 
volved. Experience had taught it that new 
union members in the process of developing 
militancy, often strike over noneconomic 
issues. There is generally a desire on the 
part of the unions to secure a good basic 
contract. While a company can evaluate 
whether or not it wants to undergo a strike 
over monetary issues, the decisions con- 
cerning noneconomic issues is not as clear. 
It is often quite difficult for a company 
to weigh the ramifications of a noneconomic 
issue. The effect of wage increases can 
be calculated, however. 


Thus, the company, at one time and in 
one sweep, covered all issues except wages. 
It was motivated by the same reasons which 
move companies to a desire to acquire long 
term contracts with periodic wage reopeners, 
even though the union can strike over 
wages if the parties cannot agree during 
the reopening period. True, the company 
may still undergo a work stoppage, but 
nevertheless it knows that there will be 
only one issue involved—wages, The com- 
pany can then more properly analyze the 
situation and decide what it wants to do. 


To the company this seemed worth while. 
The wisdom of its decision was borne out 
subsequently through amicable labor relations. 


From the union’s standpoint, it was as- 
sured of winning the election, and while the 
contract it accepted could have been im- 
proved upon, it was not bad considering 
that it was its first agreement with the 
particular company. 


Hence, throygh a National Labor Rela- 
tions Board case, the labor lawyers, by 
treating the matter from the standpoint of 
the result desired, made substantial prog- 
ress and benefited their client. 


Another representation matter now 
pending before the Board in Washington in- 
volves the question of whether a plant-by- 
plant bargaining unit or an entire company 
and system-wide unit is appropriate. The 
company has many plants throughout the 
country. At the hearing the union desired 
that all plants be included in the same 
bargaining unit in the belief that this would 
aid their collective bargaining. The company 
violently opposed this but was willing to 
agree to consent elections in each plant if 
the employees in the individual plant and 
not the entire company constituted the 
appropriate bargaining unit. 





The position of the union was relatively 
novel and, while meritorious, had slim 
chance of being accepted by the Board. 
The regional office of the Board held the 
matter for many months, contemplating 
dismissal before hearing. The Board’s Gen- 
eral Counsel considered the matter and 
finally hearings were instituted, The hear- 
ing closed recently and briefs have been 
submitted. The case is now in its third year. 


It was perfectly obvious from the begin- 
ning that the matter would take some time. 
The union readily admitted the weakness 
of its position but stated that it would 
“play a long shot.” In the interim, the 
employees were not represented by a union 
and their earnings fell further below the 
prevailing wage for the type of work. 

The union contended that the only 
effective way it could bargain was “company- 
wide.” Actually, they could have accomp- 
lished this result in an expeditious fashion 
by securing consent agreements to elections 
in the individual plants, winning the elec- 
tions” and later attempting to secure na- 
tional bargaining through agreement. If, 
subsequently, the company refused national 
bargaining, all contracts could have com- 
mon expiration dates and the same union 
personnel could negotiate in all plants. 
The identical bargaining demands could be 
submitted to all plants with individual var- 
iation where required. This procedure 
would have approached giving the union 
the same effectiveness it could have acquired 
through a nation-wide unit. 

As the hearing progressed beyond the 
wage-freeze date, January 25, 1951, it was 
noted that the company, in exchange for 
individual bargaining units, would grant 
a common expiration date in all agreements 
and agree to pay at least the maximum 
amount of money to the employees per- 
mitted under the regulations of the Wage 
Stabilization Board “"—contingent, of course, 
upon the winning of elections.“ While the 
company was sure of its position, the cost 
and time consumed in the hearings justified 
certain concessions on its part. Neverthe- 
less, the lawyers representing the union 
refused to alter their position. 

Here again, instead of an attorney utilizing 
a practical approach to a difficult problem, 
legal technicalities prevailed. In all prob- 
ability, the Board will not substantiate the 
position of the union, and units will be 
determined plant by plant instead of nation- 
wide. Three years will have elapsed—the 





* In this case the union was virtually assured 
of winning an election. 
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71 WSB, General Wage Regulation No. 6, 16 
F. R. 1951 (1951). 
22 See footnote 20. 
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employees going without wage increases— 
and the position of the union will be weak- 
ened because the company, having won the 
case, will have no desire to make con- 
cessions. Taking into consideration at the 
outset the nature of contemporary labor 
relations, emphasis could have been placed 
upon actual collective bargaining with the 
result being the expeditious and beneficial 
disposition of the matter. 


Unfair Labor Practices 


The same aproach—that of using the law, 
instead of it using the practitioner—can be 
applied, in part, to unfair labor-practice cases. 


Even in representation cases, there are 
issues which cannot be resolved by consent 
agreements, and hearings must result. Liti- 
gation over unfair labor practices has less 
chance of being resolved amicably than 
representation cases. A charge having been 
made against either the company or union, 
the matter begins on an adversary footing. 
Nevertheless, if the labor lawyer is diligent, 
he can utilize the charge procedure in some 
instances to develop mutual respect and 
understanding between the parties from a 
standpoint of long range planning, rather 
than merely for the purposes of correction 
and punishment. This does not discount 
the use of charges for the purpose they 
were originally designed—that of remedy- 
ing violations of the National Labor Re- 
lations Act, but is merely an adjunct to that 
in an attempt to establish sound footings 
for amicable labor relations. 


For example, the unfair labor-practice 
charge has been used to bring in officials 
of the company in a formal fashion where 
they could be questioned concerning their 
motivations in the particular action in- 
volved. In one case, the company normally 
played the “game” according to the rules. 
In the particular instance, the violation, 
though minor, was a patent one. The union, 
more interested in ascertaining the root 
of the difficulty rather than correcting the 
violation, was unable to obtain from the 
company any legitimate reason for its action. 
The company remained completely aloof. 


The union attorney suggested that an 


unfair labor-practice charge be filed for 
“discovery” purposes—to ascertain why the 
company took its particular position. At 
the hearing, during the examination and 
cross-examination, the reason for the com- 
pany’s position became obvious. It was 
disturbed by a certain approach taken by 
the union, and attributed to this approach 
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underlying motives and vast ramifications. 
The union had‘no such underlying motives 


‘and to the best of its knowledge was acting 


in good faith. 


When this became known, an immediate 
recess was called by the union attorneys. 
A discussion ensued. The mistaken under- 
standings were rectified, the violation cor- 
rected and the union voluntarily requested 
withdrawal of the charge. 


In another matter, a company pitted two 
normally friendly. unions against each other. 
One union had a collective bargaining 
agreement with the company. The bargain- 
ing unit description appeared to cover the 
group claimed by the second union, which 
had no agreement with the company but 
had filed a petition seeking certification. 
Actually, the first union did not represent 
or desire to represent the employees sought 
by the second union. These employees did 
not receive the benefit of any union contract. 
The contractual language covering the work 
involved, however, was misleading, and the 
company utilized it to maximum advantage, 
convincing the first union, at least tem- 
porarily, that the second union was “raid- 
ing” and infringing upon its “jurisdiction.” 
The company did this to delay unionism 
for the employees involved and operated so 
successfully that it appeared as an in- 
nocent bystander in a jurisdictional dispute. 


The second union filed its petition for 
representation before the contract between 
the first union and the company became 
automatically renewed, Nevertheless, the 
company contended that the contract oper- 
ated as a bar. In an effort to make the first 
union understand what was happening, the 
second union’s attorney advised that it file 
an unfair labor-practice charge against both 
the company and the other union. Before 
the Board, when tempers cooled, the first 
union was made to realize that there was no 
jurisdictional problem—that each union had 
separate and distinct units. It then became 
aware of the fact that it had been “used” 
by the company. 


The outcome of the matter is obvious. 
The motives of the company having been 
exposed, it readily consented to an election 
and the charge was withdrawn. 


Examples of the use and misuse of 
matters before the Board could be dis- 
cussed at length. Suffice it to say that if a 
union utilizes a labor lawyer who in turn 
emphasizes the practical results desired, 
Board procedure can be of tremendous value. 
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Injunctions 


The state court injunction against the use 
of violence in a strike or limiting the 
number of pickets is a dangerous weapon in 
the hands of an unscrupulous employer. 
It is directed primarily at breaking morale 
and a resultant breaking of a strike. 


If one examines the injunction suits in 
the various courts throughout the country, 
he finds that the union is rarely the victor 
in such proceedings. Argue as he will, the 
ablest lawyer is working upstream to have 
the injunction denied. He can show that 
violence did not occur; that if it did happen 
it had no connection with the plant being 
picketed or that the local constabulary was 
capable of keeping the peace. Generally, 
this is of no avail, for the attitude of the 
state courts and the local police depart- 
ments, in the main, have not been sympa- 
thetic toward labor. They generally adopt 
the philosophy that “where there is smoke 
there is fire.” If an injunction suit has 
been filed, the courts usually believe it 
must be issued in some fashion. 


Once issued, whether the injunction is 
mild or not is relatively unimportant. The 
issuance in itself had its effect upon 
employee morale. 

Obviously then, it is to the union’s benefit 
to stay out of court proceedings wherever 
possible. Unquestionably, the use of a labor 
lawyer would appreciably lessen the pos- 
sibility of being required to defend matters 
in court. Here again, if the attorney is 
practicing labor law as proposed in this 
writing, his entrance into the picture should 
minimize the number of disputes and activate 
amicable labor relations and mutual respect. 


Despite the efforts of a union and its 
lawyer, however, injunction suits will some- 
times occur. When one realizes that per- 
centagewise the possibility of winning such 
a suit is negligible and that, in any event, 
the major issue is not the injunction suit 
but the dispute which gave rise to the work 
stoppage, then, again ordinary legal ap- 
proaches become subordinate. 


Obviously, the prime object of a lawyer 
must be the same as his client. In in- 
junction suits resulting from strikes, the 
lawyer, as his client, should then be inter- 
ested in settling the strike and having all 
of the strikers return to work under a fair 
and equitable settlement. With the high 
percentage of losses by unions in suits of 
this kind, arguing the actual merits of 
whether or not an injunction should issue 
is of very little benefit. Of course, the 
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lawyer is initially obliged to attack the mat- 
ter on the basis of the facts and the 
merits. But this is not enough. He must 
go beyond that. He must show to the 
court the issues in dispute between the 
parties and the nature of the past and 
present relationship between them. 


In effect, he must say: “Granted, a strike 
occurred—the union was only utilizing one 
of the very few methods of enforcing its 
demands—a right guaranteed it by law. 
Whether violence or mass picketing re- 
sulted is not the basic issue. What is in- 
volved is that the union and the company 
must indulge in amicable labor relations 
and must recognize and respect each other 
An injunction will not solve this situation, 
for the strike may still continue; the com- 
pany and the employees will have a further 
loss of earnings. The union is desirous of 
having the employees return to work as 
is the company. However, the employees 
obviously cannot return until their earn- 
ings and condition have been improved. 
The demands of the union are reasonable 
(explaining the union demands). It is the 
obligation of this court to do equity in 
these matters and to put an end to litigation 
of this type. What better opportunity to 
resolve this dispute now rather than to 
permit it to continue indefinitely. All of the 
parties are before the court and there is no 
reason why the court could not require 
them to sit down and discuss the matter. 
Let the court judge judge for himself. We 
are sure that he will be able to determine 
the fairness of both positions and resolve 
the basic matter—not whether an injunction 
amicable settlement 


should issue, but the 


of a labor dispute.” 

sriefly, the above illustrates the views 
which, in the writer’s opinion, should be 
taken by the labor lawyer. If he can con- 
vince the judge to act as the mediator, there 
is a strong possibility of not having the 
injunction issue and actually settling the 
strike. If the court, after accepting this role, 
subsequently becomes hostile and does not 
act impartially, there is no requirement 
that the union accept the judge’s recom- 
mendations. All that can happen is that 
he will grant the injunction. The union’s 
position will be no worse than it was 
originally, because, in all probability, the 
injunction would have issued anyway. 


The trial then revolves around the prop- 
osition of attempting to enlighten the court 
on the particular dispute and the labor 
relations of the parties. While not easy in 
the short period of time allotted in a trial, 
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it has been done: Two injunction suits 
were tried before the same judge within a 
period of two months. Both involved the 
same issues: alleged violence and mass 
picketing during a strike. 


In the first matter, the argument of the 
union lawyers attacked the facts of the 
case and the law involved. The injunction 
issued. In the second case the facts and 
law were summarily treated and much time 
was devoted to the contract dispute, labor 
relations and unions generally, and to the 
particular labor relations. After much hesi- 
tancy, the court called the parties into 
chambers, meticulously examined the posi- 
tion of each and finally assumed the role 
of an accomplished mediator. After three 
days of conferences, a settlement was 
reached which both. sides lauded as being 
equitable. During the latter part of the 
conferences, if one had not been advised 
before hand, he would have had difficulty 
determining whether the judge was a member 
of the judiciary or a company or _ union 
negotiator. 


Arbitration and Administration 
of Contract 


Most collective bargaining contracts provide 
for some method of resolving a dispute 
occurring during the term of the collective 
bargaining agreement. This predetermined 
formula is commonly called a grievance or 
adjustment procedure and, depending upon 
the size of the union, may have one or 
many steps. The entire grievance procedure 
may consist solely of a conference between 
the union representative and the company 
representative or it may be a very formal- 
ized affair with several steps involving eche- 
lons of the union and management structure. 
The type of procedure generally depends 
upon several factors—first, the attitude of 
the parties and then the number of em- 
ployees involved, the nature of the union 
organization and the nature of the com- 
pany’s structure. But whatever the physical 
structure, the purpose is to correct a con- 
tract violation or to secure contract inter- 
pretations.” If the parties cannot agree at 
the final stage of the grievance procedure, 
an impartial umpire or arbitrator may be 
called in to determine the matter on the 
basis of the collective bargaining agreement 


and the facts. This is called arbitration 
and in most instances is a very formal affair 
with examinations, cross-examinations and 
exhibits. Legal contractual principles may 
be relied on quite heavily. The testimony 
is recorded and a formal decision issves. 

This in itself indicates the need for an 
attorney representing unions in these mat- 
ters. Management consistently uses legal 
talent; some unions do, but most do not. 
The unions’ objection to the use of an at 
torney is generally one of fees or that the 
union representative is more acquainted 
with the subject and the attorney can be of 
no assistance. The first objection has been 
answered elsewhere in this writing; ™ as to 
the second, obviously the union member is 
more acquainted with the subject at the 
immediate level. However, so is the corpo 
rate officer regarding the operations of a 
business. Nevertheless, where evidence, ques 
tioning and contractual principles are in- 
volved, there is basically a need for an 
attorney. As practiced, there is little differ- 
ence between an actual law suit and an 
arbitration matter 

It must be remembered that the union 
determines whether or not it desires to take 
a matter to arbitration or withdraw it be- 
cause, like a plaintiff in a law suit, it is the 
moving party.” As a result, it should win 
the vast percentage of arbitration cases be- 
cause it can determine, in the first instance, 
whether or not it has an appropriate case 
capable of being won. Nevertheless most 
unions have won less than 50 per cent of 
their arbitration cases. This high percent 
age of loss is due to a variety of reasons,” 
but in the main it is because of the legal 
competition on the opposing side. Unions 
can no more be expected to prosecute law 
cases—in this instance, arbitration matters— 
than ordinary plaintiffs could be expected 
to try their own law suits. The degree ot 
union victories in arbitration cases is, in 
fact, large, considering the competition they 
have had and the lack of legal assistance. 
One might expect a much higher percent- 
age of favorable decisions if the union 
utilized the services of a lawyer. 

The type of aid required from lawyers 
in arbitration cases is unfortunately of a 
technical nature. This is due to the formal 
conduct of an arbitration case. There is 
no need for this formality, however. The 





*3 A grievance is generally defined as a com- 
plaint involving the interpretation or applica- 
tion of the agreement. 

* See section on fees, p. 217. 

*>Some contracts provide that either party 
may refer the matter to arbitration. It is rare, 
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however, to find a company referring a matter 
to arbitration. 

**In some instances a union finds it advisable 
to arbitrate a matter merely because of the 
‘“*pressure’’ created by the case. 
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rigid legal approach utilized in arbitration 
cases—even in the absence of a lawyer— 
places more emphasis upon the violation 
or lack of it than upon the nature of the 
collective bargaining agreement. The union 
is then forced to become a “policeman” to 
see whether or not the contract has been 
violated and punishment indicated; the com- 
pany is relegated to the role of looking for 
legal loopholes. 

The best collective bargain agreement is 
valueless unless properly administered and 
enforced. However, administration can as- 
sume the nature of an analytical approach 
wherein the root of the difficulty is deter- 
mined and resolved rather than an adver- 
sary proceeding where technicalities and 
ambiguities in contracts are used instead 
of the actual intent and spirit behind the 
negotiations. 

Administration of a contract is a joint 
affair. Formal methods of conducting arbi- 
tration cases create improper attitudes and 
hinder joint administration. In order to 
correct this, in the first instance the labor 
lawyer must take more of a decisive role 
in arbitration cases if for no other reason 
than to secure more victories for his client. 
As he does, however, he should gradually 
attempt to have formality give way to in- 
formality and rules of evidence to discus- 
sions and explanations. This may be a 
gradual process, but the end result will 
permit the attorney to assume the role of 
the labor lawyer, as suggested in this writ- 
ing, and further sound labor relations. 


Grievance Procedure 


In passing, it might be well to comment 
upon the use of a labor lawyer in the final 
stages of the grievance procedure prior to 
arbitration. When the matter reaches arbi- 
tration, it already has assumed adversary 
characteristics. Each side is trying to win 
a case. In formal arbitration it may be 
too late for mediation and settlement based 
on an over-all approach. On the other hand, 
the labor lawyer and union representative 
— supplementing each other’s knowledge 
and experience—may be able to resolve the 
matter at the last stage of the grievance 
procedure before it becomes a “law suit” 
and while the opportunity exists for a com- 
plete analysis of the underlying motivations.” 


Wage Stabilization 


A matter often superficially treated by 
unions and the legal practitioners repre- 
senting labor is that of wage stabilization. 
The lawyer practicing labor law generally 
has knowledge of the rulings and regula- 
tions concerning wage stabilization and is 
consulted by the labor union for opinions. 
Approval of wage increases beyond the al- 
lowed percentage,” however, is generally 
considered an employer affair. Unions per- 
mit the employers to process applications 
and, in most instances, merely read the 
petitions or applications and affix their 
signatures. 


Granted the penalties for violations may 
be imposed against the employer,” but, on 
the other hand, the wage increases do go 
into the pockets of the union members. 
For its own protection, a union should 
utilize the services of a labor lawyer in 
wage Stabilization matters. It is here that 
his knowledge of methods, tactics and ap- 
proaches could be of tremendous value—not 
only from the standpoint of obtaining the 
actual Board approval, but also in determin- 
ing the demands to be made upon the 
company. 

The negotiation of economic matters today 
obviously revolves around the regulations 
and interpretations of the Wage Stabili- 
zation Board. The first answer a union 
committee hears at the bargaining table is: 
“Under the law, we are not permitted to 
pay any further increase.” What is the 
union’s answer? If it does not have any, 
it might as well forget about any additional 
economic benefits. On the other hand, if 
its labor lawyer is conversant with the 
regulations and interpretations—if he has an 
imagination—he can suggest the approach 
and show the parties how increases can be 
made. 


Unfortunately, the laws relating to wage 
stabilization — while constantly being im- 
proved upon —dare inequitous in many re- 
spects. A heavy burden is placed on smaller 


unions and those which did not keep 
pace in benefits through the year. These 
unions cannot be expected to be mar- 
tyrs and pioneers against inflation. This 


must occur first in the large union at top 
levels. It is thus incumbent upon the union 
to secure a counsel who can point out 





2 It is not rare to find both parties objecting 
to a decision of an arbitrator. One side may 
like the decision but dislike the reasoning which 
may affect other provisions of the contract. 
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* See GWR 6, footnote 21; GWR No. 8, 16 
F. R. 8740 (1951) (cost of living). 

* For example, the employer will not be 
allowed a deduction for income tax purposes 
for wages paid. 
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methods of obtaining increases, within the 
purview of the law. The approach may 
necessitate a request for approval from the 
board.” This may involve some delay, how- 
ever." It is the lawyers’ duty to examine 
approaches which may not require approval 
of the board, but rather come within the 
purview of some existing regulation.” 


This may not be possible in all instances. 
Where approval is required, certainly, the 
union needs counsel so that it can be rea- 
sonably assured of a sound approach. 


For example, two union contracts with 
two separate companies were consummated 
several months after the “freeze” date (Jan- 
uary 25, 1951). Both substantially exceeded 
the allowable percentage increase.” In the 
one instance, the company merely applied 
for permission to pay over the allowed per- 
centage. The petition was prepared by the 
staff of the company and the union affixed 
its signature. The petition was well pre- 
pared, but like all other petitions of similar 
natures remained in Washington with no 
action being taken. At this writing, the em- 
ployees have not received the additional 
increase. 

In the former situation, the union insisted 
that the question of approval be handled 
jointly with its attorney assisting in the 
preparation of the necessary papers and the 
development of the approach. The con- 
tracts and wage increases in both com- 
panies were substantially the same. In the 
latter instance, however, strategy was devel- 
oped to have the matter come under existing 
regulations “ so that the regional office of 
the Wage and Hour Division could author- 
ize payment without approval,” rather than 
wait for board approval in Washington. 
The employees received their increases 
within two weeks after the contract was 
executed. 

This example, typical of many, serves to 
illustrate the need for the services of a 
labor lawyer in wage stabilization matters. 


Collective Bargaining 


The most important aspect of labor rela- 
tions, obviously, is collective bargaining. All 
other matters are directed toward this end. 


Yet, it is in this field that the union at- 
torney has been utilized the least. He has 
been content to give mere office advice con- 
cerning the legality or interpretation of 
complete contracts or clauses. He may pre- 
pare the contract for submission to man- 
agement. Though he has never met the 
negotiators for the company, behind the 
scenes he suggests some clauses or rejects 
others. The result is that he does not 
benefit the client but actually creates addi- 
tional disputes between the parties. 


It must be remembered that in collective 
bargaining the union is seeking a specific 
result, not a particular word or phrase in 
a contract. For example, it may desire to 
have employees promoted to higher posi- 
tions on the basis of seniority. This is the 
desired result. The words used to express 
this in writing are unimportant so long 
as they are clear, succinct and understand- 
able by the layman. Pride of draftsmanship 
is a hindrance. This does not indicate 
sloppiness in language but actually terse 
phraseology couched in simple terms. Par- 
ticular language may prove offensive to the 
company, yet different terms having the 
same meaning may be readily accepted. A 
promotion clause can be written in many 
different ways accomplishing the identical 
result. It is the consequence which is im- 
portant—not the word. 


The prime test of a good negotiator is 
is whether, after reaching an impasse, he 
can return with new tactics, approaches and 
words and have the company accept the 
basic proposition originally rejected. Can 
he change pace? Can he call upon new 
methods and tactics? An attorney cannot 
hide behind a desk and offer suggestions 
about negotiations. If he does, his advice 
is not attuned to the need, and the effect 
is over-technicality. If his advice is ac- 
cepted, the union becomes lost in _ these 
technicalities, negotiations are prolonged 
and proper results rarely achieved. 


It is in actual collective bargaining that 
the labor lawyer can be most beneficial 
to his client, assuming he has adopted the 
characteristics indicated in this writing. By 
entering into collective bargaining he is 





*” The basic form issued is now number 100. 
It covers a variety of situations. 

* At this writing the regional boards are just 
beginning to function. 

= GWR No. 5, 13 F. R. 7097 (1951), offers 
great opportunity in this direction. 

% See GWR 6, footnote 21 (10% wage increase 
over January 15, 1950 levels). 
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%*GWR No. 2, 16 F. R. 1014 (1951); GWR 
No. 5, 16 F. R. 7097 (1951). 

*% The regional offices of the Wage and Hour 
Division are authorized to issue rulings holding 
that payment of the increases are permissible 
under existing regulations. 
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not usurping the position of the client, but 
actually aiding it. He is the counselor. He 
can assist the union in diagnosing the situa- 
tion and offering tactics, methods and solu- 
tions. However, he must be present at the 
negotiations in order to do this effectively. 
His knowledge and experience and powers 
of articulation, combined with that of the 
union negotiators can become a veritable 
fortress difficult for management to storm. 


As stated previously, labor relations has 
becomes a science as well as an art. The field 
and the knowledge required are constantly 
growing. The union leaders cannot be ex- 
pected to have all of the replies all of the 
time. They need advice and guidance, and 
the “labor lawyer” is best able to satisfy 
that need because he has made a science of 
their problems. The personnel representing 
management in negotiations are generally 
highly trained. They may have legal, engi- 
neering Or commerce degrees or a combi- 
nation of all. The union must have the 
answers at its fingertips; in contemporary 
labor relations, articulate knowledge is a 
necessity. 

Some unions have a particular antipathy 
to the entrance of a labor lawyer into col- 
lective bargaining. This is due in part to 
the fact that much of the harm, many of 
the detriments, to labor organizations have 
resulted through the use of attorneys by 
unconscionable managements engaged in 
“union busting” in the chaotic days of the 
past. Basically, however, the objection is 
that so many attorneys practice this phase 
of the law in the same manner that they 
deal in technical, “non-human element” 
matters, to a point where technicality and 
pomp overshadow the issue involved and 
cloud the negotiations. 

This objection is overcome, however, if 
the attorney is a “labor lawyer”—a practical 
practitioner. Then he is an asset, not a 
liability. 

Many examples could be given of negotia- 
tions where labor lawyers have benefited 
their clients. In doing so, however, one can- 


not separate the activities of the labor 
lawyer from the rest of the negotiating 
team. He is merely assuming a role along 


with other highly skilled personnel, that is, 


the union leaders. He is their associate, 


advisor and counsel. At times he may be 
the spokesman or he may remain mute. 
His activities will depend upon the strategy 
required by the situation and cannot be 
predetermined, but must be approached on 
a day-to-day basis. 


One example may illustrate the 
In a matter recently settled, the union prior 
to the expiration of its contract had been 
guaranteed 50 hours of work per week. It 
opened negotiations requesting a pension 
plan which contained many types of guar- 
antees, vested rights and benefits upon 
termination of employment.” The contract 
was opened in the period immediately pre 
ceding the Korean situation. The company 
answered the union demand by stating that 
its business did not warrant an increased 
operating cost, and actually the union de- 
termined that such was the case. The com- 
pany was willing to retain the same contract 
and conditions of employment. 


The knowing that an 
operating would harm its 
as well as the company, could either renew 
its old contract or develop a plan whereby 
it could receive additional benefits without 
the company. Atter 

labor lawyer sug- 


point. 


union, increased 


cost members 


increasing the cost to 
much deliberation, the 
gested a program which was implemented 
by the union negotiating team. It resulted 
in reducing the relative labor cost of the 
company ™ and in granting increased bene 
fits to the employees of over $1 per hour 
The plan was divided into several stages 
and took some time to complete. The last 
phase of the plan which went into 
recently has been approved by the Wage 


effect 


Stabilization Board. 


In the first instance, the workweek was 
cut from 50 to 40 hours, but the employees 
same This resulted in a 


received the pay. 


37% per cent increase in the hourly rate 

In exchange for this, the employees wer« 
to produce in 40 hours what they had been 
producing in 50 hours, or an increase of 25 
per cent in hourly production. This was 
accomplished by the use of improved meth- 
ods and cooperation. The employees did 
not work harder than they had in the past, 
but merely utilized improved methods and 
The reduction of the 
pay and production 


teamwork. 
with the 


daily 
workweek, 





% The plan is called a ‘‘group permanent.”’ 
It provides for benefits of $100 monthly upon 
reaching age 65. This is in addition to social 
security benefits. Based on a graded scale (100 
per cent after ten years), when an individual's 
employment is terminated for any reason, he 
receives the amounts contributed in his behalf. 
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Pension benefits are guaranteed for the life of 
the employee. or if he does not live at least 
five years after retirement, his family receives 
the benefits for the five-year period. If the em- 
ployee dies prior to the retirement age (65), 
his family receives $5000. 

3% Ratio of labor dollar to sales dollar. 
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remaining constant, resulted in an overhead 
savings to the company. 

The second stage was payment for the 
pension plan. This was accomplished by 
using the savings in overhead and a slight 
additional increase in production. 

Originally, the union had not desired a 
wage increase. It was merely seeking a 
pension plan. However, Korea intervened 
and the cost of living rose. Thus, the third 
stage was designed to give the employees 
additional increases to combat the rise in 
consumer prices. Here again, production 
methods and unit cost were considered and 
evaluated, and the result obtained. 

The plan was basically that of a pro- 
duction ‘savings program, not an individual 
piecework operation.” The earnings of the 
entire group rose percentage-wise and in- 
creased production was acquired, not on the 
basis of the work of an individual employee, 
but on the entire group effort. The plan 
had none of the complications of the normal 
piecework system, and the physical work 
load on the employee did not increase. The 
employees were actually working ten hours 
less per week and the hourly rate of pay, 
including pension benefits which varied in 
the past for some employees from $1.61 to 
$1.81 per hour, rose to $2.75 to close to $3 
per hour.” 

This was not only paid without an in- 
creased cost to the company, but following 
the outbreak of the Korean hostilities, there 
was a general price increase in the industry. 
The company raised its prices but did not 
have to reflect a part of this increase in 
higher wages to the employees as did other 
companies, because wages increases were 
accounted for through production, not through 
a rise in the price of the company’s product. 
As a result, the relative labor cost to the 
sales dollar was actually reduced. 

A plan of the kind consummated needs 
constant administration and examination. 
To do this the parties established a labor- 
management committee, which is to jointly 
study the issues which arise and settle the 
problems. The committee is composed of 
the same number of representatives from 
the union and the company. In the event 
mutual agreement cannot be reached, an 
impartial umpire resolves the matter. This 
umpire visits the plant monthly so that he 
can be current in new developments. 

As technical as the above example may 
appear, it was the practical and nontechnical 


approach which actually resolved the mat- 
ter. The end result? Amicable contemporary 
labor relations with the highest employee 
earnings in the particular industry, and yet 
the lowest unit cost of company operation. 
The union knew it had to obtain certain 
results: a pension plan and a wage increase. 
The labor lawyer, analyzing and diagnosing 
the situation, advised as to the basic ap- 
proach. The knowledge and experience of 
the union leaders implemented this, and 
the combination of the union leaders and 
labor lawyer, that is, negotiating team, con- 
verted an idea into a result. 

In passing, it might be beneficial to out- 
line the factors involved, from the union 
and its attorney’s standpoint, in reaching 
accord: 

(1) initial diagnosis of the situation; 

(2) knowledge of the operation of the 
plant; 


2 


(3) understanding of the problems or 
view of management; 

(4) application of tactics and methods to 
overcome management objections; 

(5) knowledge of many of the aspects 
of collective bargaining, such as improved 
methods, pensions, incentive programs, pro- 
duction savings, unit cost, economics, cost 
of living and working conditions; 

(6) proper articulation and application of 
this knowledge; and 

(7) team work where each member of 
the negotiating group, including the labor 
lawyer, supplied an essential and integral 
part of the knowledge, tactics, methods 
and articulation, based on his own back- 
ground, experience and training. 

It is not unusual to find new ideas in 
industry originating in a collective bargain- 
ing session. The employers themselves may 
be unable to resolve pressing problems. 
Confined to their particular plant, novel ap- 
proaches may not appear. Union leaders 
and their attorneys and counselors however, 
being in constant touch with so many 
plants and problems often see solutions 
which have been overlooked by manage- 
ment. Not only is this true in industrial 
change generally but it is found particu- 
larly in matters pertaining to collective bar- 
gaining. The union makes a demand and 
initially, in more instances than not the com- 
pany either says “no” or offers a counter 
solution along the same vein, but substantially 
reduced. For example, in the matter dis- 





*%* The earnings of the group are calculated 
on an entire department, and each employee 
receives the same percentage. 
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* Here again, no reference can be made to 
the actual company or union. They will be 
identified upon request, however. 
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cussed above, the union desired a pension 
plan, and the company’s first answer was 
“no.” The company made no attempt to 
find a solution. If the union and its labor 
lawyer had not analyzed the problem, the 
union would either have had to withdraw 
its demand or exert some type of economic 
pressure. Thus, it was left to the union 
and its counselors to answer the problem. 

In this respect—the analysis and sugges- 
tion of counter solutions and methods—the 
labor lawyer should be a great asset. Deal- 
ing primarily with people and being able to 
observe them in different types of work and 
enterprises, his experience is such that it 
should create a reservoir for different ap- 
proaches, tactics and solutions to obtain a 
desired result. 

Similarly, the use of “labor lawyers” in 
negotiations would help decrease the num- 
ber of work stoppages and secure more 
benefits for the employees. The word “strike” 
is the most effective weapon a union has— 
not the actual strike itself. This word is 
like a loaded pistol. Not knowing when 
this pistol may go off, the one looking into 
the barrel is willing to make concessions for 
fear of the aftermath of the shot. Once the 
pistol has been fired, however, the effect of 
the shot is known, and sometimes it is not 
as deadly as originally contemplated. Earn- 
ings are lost and occasionally, strikes. It 
thus behooves the union to exhaust every 
possibility and examine every avenue before 
it “pulls the pin.” One matter which bears 
extensive investigation is the question of 
whether it understands management and 
whether the company completely under- 
stands the union’s position. 

In these days of “absentee management,” 
where the negotiators of the company may 
not have much authority but merely act as 
reporters to those above them, expertness 
is particularly essential. First, the union 
must satisfactorily explain its position and 
convince the management negotiators. It 
must be so convincing as to arm these com- 
pany negotiators with the answers to give 
to the “policy makers” of the company—the 
actual management which is absent at the 
negotiating table. It is here that articula- 
tion plays a predominant role. The “labor 
lawyer”—an articulate creature—can be most 
helpful. On the other end—that of analysis— 
the “labor lawyer” can also benefit his client 
because of his ability to grasp and under- 
stand the complete position of the company 
—and then to analyze reasons and motivations. 

Volumes could be devoted to collective 
bargaining and approaches, tactics and meth- 
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ods of the labor lawyer. The intent in this 
writing is to merely highlight the problems 
and issues. One such problem—often seri- 
ous in the union’s mind—is what happens 
if it brings its attorney into collective bar- 
gaining. Will the company do the same 
and will this result in “lawyer talk” and 
technicalities? The answer is that whatever 
occurs, it will operate to the union’s benefit. 

At the outset, it must be emphasized that 
it takes two to join issue in legal language 
and technicalities. In the first instance we 
must assume that the union’s attorney is a 
“labor lawyer.” Thus, he will not direct the 
negotiations into the technical stage but will 
actually deflect this approach if it is raised. 
Occasionally, companies retain management 
counselors who are to the company what 
the labor lawyer is to the union. The en- 
trance of such counselors into the negoti- 
ations will be a benefit, not a hindrance. 
Often they can steer the company into the 
proper channels unemotionally and analyti- 
cally. They can help explain the union’s 
position to their clients when the clients are 
unable or unwilling to understand. 

In other instances, management calls and 
relies upon legal advice. The advisor—a 
technical practitioner—is absent from the 
bargaining table but his effect is felt. The 
position of the company reflects the advice 
without admitting the source. Unless the 
company’s attorney can be brought in, the 
union is plagued by a “technical” negoti- 
ation without the benefit of being able to 
confront its antagonist and counter his position. 





For example, a union and a company reached 
an impasse in interpreting a vacation pro- 
vision. The issue was whether or not the 
vacation, and resultant pay, was to be con- 
sidered earned as of a certain date so that 
employees terminating their employment 
after that date would be entitled to vaca- 
tion pay. The other view was that it was 
a benefit or mere gratuity on the part of 
the employer which would be paid only if 
the employee was employed at the time he 
took the vacation. The company took an 
adamant stand embellished with formalities 
and would not budge. The union set a strike 
date and at the eleventh hour called its at- 
torney into the negotiations. The company 
brought its lawyer. It became apparent that 
the position of the company was based com- 
pletely upon the advice of its attorney. The 
company’s attorney was a good general prac- 
titioner but had had little experience with 
labor matters. In the discussion he ap- 
proached the matter from the standpoint of 
how his firm treated employees in its office 
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—legal secretaries and law clerks. He did 
not realize that he was engaged in collective 
bargaining and that the basic contract and 
not his views of handling his own employees 
must govern. However, the union’s counselor, 
by negating the opposing lawyer’s position in 
management’s presence, made the company un- 
derstand what its attorney could not. The 
matter was then easily settled. 


THE TOOLS 


In analyzing the role of the labor lawyer 
in the various examples discussed above, 
certain attributes over and above those stated 
can be detected. These additional items 
might be called his “tools.” A carpenter 
uses a hammer, a plumber a wrench and a 
construction engineer a transit and level. 
These are the “tools of the trade” added to 
the knowledge and experience of the operator. 
A labor lawyer has no physical “tools,” but 
since he deals with the animate, his “tools” 
must be applied concepts revolving around 
the ability (a) to understand people and 
(b) to utilize and activate his understanding 
through an appropriate use of the language. 
Without delving into definitions, the former 
can be called psychology and the latter applied 
semantics. 

Space limitations do not permit a full dis- 
cussion of labor relations psychology. Its 
use can often mean the difference between 
success and failure in a particular project of 
a union. What makes the representatives of 
management “tick”? This is the basic query 
at the bargaining table. What are their 
backgrounds, their likes and dislikes? What 
expressions of emotion and character have 
been detected? The union and the labor 
lawyer are “selling” a proposal to manage- 
ment. Unless they understand the “buyer,” 
their sales ability is appreciably diminished. 

The application of the understanding of 
human behavior will act as a barometer in 
telling the labor lawyer how far he can go 
in utilizing a certain approach. It should 
assist him in determining which method is 
best for a particular situation and when to 
change pace. 

Closely allied to psychology is the appli- 
cation of semantics. This is a relatively new 
field and is commonly identified as the mean- 
ing of meaning.“ Semantics is basically con- 
cerned with emphasizing that the word is not 
the thing. A word is merely a symbol which 
invokes a train of thought in the speaker or 
listener. Unfortunately, based upon the back- 


ground and environment of the various indi- 
viduals and the particular facts at the time, 
the word may mean two different things to 
two different people. Thus students of se- 
mantics preach limiting or understanding the 
use of abstractions and the importance of 
relative concepts. 

As regards the relativity, assume a person 
walks into a room having a temperature of 
40 degrees. He has just come from the out- 
side where the temperature was 100 de- 
grees. He might describe this room as 
“cool” or “chilly” or “cold.” Taking the 
same room but a person coming into it from 
a temperature of zero degrees he might say 
the room is “warm” or “hot.” The tem- 
perature of the room has not changed but 
the words used have. What is the room— 
warm or cold? Actually this is unimpor- 
tant. What is important is the relation of 
the one temperature to the other and the 
response on the part of the individual to 
the relative temperatures. Words such as 
“warm” or “cold” do not express the actual 
thing but only the relationship. 

Realizing this becomes exceptionally im- 
portant in labor relations because there, 
words are constantly employed. A union 
demands a wage increase. The answer it 
receives is that “our labor cost is too high.” 
The union does not believe the company, 
the company believes its own statement and 
a work stoppage results. Dollars are lost 
by the employees and investors because one 
believed and the other did not believe an 
abstraction which in itself had no meaning. 
Labor cost being too high means nothing 
unless it appears in a relative concept. If 
the company had said: analyzing the amount 
of saleable production we receive for the 
amount paid for labor as against the price 
realized for our product, we cannot afford 
an increase in pay, certain measurement 
standards would have been established which 
could have been verified. Then, belief or dis- 
belief would have been based on the relative 
facts rather than abstractions. Whether a 
company pays $1.50 or $2 for work is un- 
important. The one paying $2 per hour 
may be making substantially more profit 
because it is receiving more production for 
the $2 than the plant paying $1.50. Labor 
cost itself, unless it is related to the output 
for that cost and then related to the sales 
dollar, has no meaning. 

Abstractions such as “labor cost too high” 
are found daily in labor relations, and it is 





“For the pioneering works in this field, see 
Ogden and Richard, Meaning of Meaning (1930); 
and Korzybski, Science and Sanity (1931). 
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the obligation of the labor lawyer to under- 
stand their use—this understanding is one 
of his basic tools. Understanding, however, 
does not mean lack of use. The company 
may say it is against our “policy” to meet 
a particular union demand. “Policy” in this 
context means nothing more than the fact 
that the members of management agreed 
upon a certain course to follow. It has no 
mysterious origin, and when the labor lawyer 
points this out to the company negotiators, 
the word “policy” is replaced by the actual 
negotiation of the particular issue on its 
merits. Certainly management has prede- 
termined ideas on a subject, that is, policy. 
So has the union. That is why they nego- 
tiate and resolve the issue. 

Conversely, a labor lawyer may say at a 
crucial point in the negotiations: “this is a 
basic issue.” “Basic issue,” as such, means 
nothing, but it causes a reaction. Manage- 
ment attributes more to the words than may 
have been meant and meets the union’s de- 
mands. The labor lawyer did not say that 
the union would strike if this demand was 
not met or that it would exert other eco- 
nomic pressures. He merely stated that it 
was a “basic issue” and permitted the com- 
pany to draw its own conclusion. This 
might be termed “applied semantics in re- 
verse” but in any event, whatever it is called, 
it accomplished a result: the obtaining of a 
proposal for the client. 

Thus, if the labor lawyer understands the 
use of semantics, he will be able to minimize 
abstractions and deal in relative concepts. 
Where beneficial, he can use abstractions 
providing he knows that what he is saying 
is meaningless in itself but is merely de- 
signed to obtain a desired reaction. 

In understanding the use of abstractions, 
the labor lawyer must also comprehend that 
what is true in one instance may not neces- 
sarily be true in another. Two plus two 
equals four, but not always. Two gallons of 
water added to two gallons of alcohol pro- 
duces something less than four gallons of a 
fluid. Belladonna—a poison—is also used 
for beautifying purposes. Thus, formal Aris- 
totelian logic, while it has its proper applica- 
tion, cannot be used as a guide by the labor 
lawyer in determining advice to give his 
clients. A may not be A in every instance.” 
Everything is not either A or not A,” and a 
matter may be both A and not-A.* This 
becomes increasingly important as the labor 
lawyer assists the client in preparing the 
demands to submit to management. Be- 


cause One union has been ineffective in at- 
tempting to secure a union shop does not 
mean that another union will similarly be 
unable to obtain such a provision. While 
both are unions, different attributes in the 
makeup of each of the organizations, the 
approaches and contemporary circumstances 
may alter the result. A union demand is 
not necessarily met or not met. The de- 
mand may not be met in the mind of the 
company but may be met as regards the 
union to make it acceptable. An issue is 
not necessarily “good” for the union and 
“not-good” for the company (A or not A). 
It can be equally beneficial to both at some 
time and nonbeneficial at another (A and 
not-A). An example of this might be a par- 
ticular seniority clause in a collective bar- 
gaining agreement. The application of the 
type of seniority involved might be “good” 
for some people at some time and “bad” for 
the same people or other people at other 
times. Similarly it might be beneficial or 
nonbeneficial to the company and union at 
different times depending upon its applica- 
tion. Above all, when the labor lawyer 
realizes the limitations of formal logic in 
labor relations situations, he becomes aware 
of the fact that the views of labor and man- 
agement are not diametrically opposed. 


POLICY AND POLITICS 


As stated previously, some unions have a 
particular antipathy to the entrance of a 
lawyer into many fields of labor relations. 
The major reasons for this have been noted 
before. Beyond that there is another reason 
why some unions are hesitant to utilize the 
talents of the labor lawyer. A union zeal- 
ously guards its sole province to determine 
what it calls “policy”’—and rightfully so. 
“Policy” in this instance means nothing more 
than the method of governing the union and 
the particular course it will follow in a given 
situation. A union, being an association for 
the welfare of so many people, obviously 
the people themselves, through their repre- 
sentatives, should determine its own policy. 

Thus, one of the main prohibitions for 
the labor lawyer is to stay out of direct 
“policy” matters. When advice and guid- 
ance is given and subsequently adopted, it 
may then become part of the “policy.” This 
is perfectly legitimate. There is a substan- 
tial difference, however, between giving ad- 
vice which can be accepted or rejected and 
making the actual determination. In the 





" Law of identity. 
* Law of the excluded middle. 
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first instance, the attorney is a counsellor. 
In the final analysis, the ultimate determi- 
nation lies with the union itself—this is 
“policy.” 


In passing, it might be well to note why 
“policy” must be rigidly adhered to until 
appropriately and officially. changed. In the 
main, the individual member has had an 
opportunity to consider and vote upon “policy” 
determinations. This is generally done at 
meetings or conventions or by executive 
board members elected by the membership. 
To effectively carry out what amounts to a 
mandate from the membership requires ex- 
tensive planning and co-ordination. Repre- 
senting so many people, obviously a labor 
union can have its entire program disrupted 
unless every man assumes his role on the team 
and carries it out. 

Because of the rigid enforcement of “policy” 
and its vast scope, the client must make the 
sole determination. While he must counsel, 
the labor lawyer must also be cautious not 
only not to interfere with these determina- 
tions but actually to observe them. By fvu!- 
lowing “policy” he is recognizing the desires 
of his client. If the labor lawyer is capable 
and conscientious and if his clients have 
confidence in him, then certainly his advice 
and counsel will, in the main, be accepted. 


Politics 


Related to the prohibition against entrance 
into policy determinations, but quite differ- 
ent in nature, is union politics. Like any 
other organization there are “ins” and “outs.” 
Elections are held and sometimes there are 
contests. Obviously, the labor lawyer has 
no role, and can play no role in union poli- 
tics—directly or indirectly. He can appear at 
meetings or conventions. This is sometimes 
highly desirable. However, when he does, 
it must be for the purpose of making a fac- 
tual explanation, a speech or giving advice. 

In advising and counselling, the labor 
lawyer is assisting the organization and not 
any particular individual. He may believe 
in his own mind that certain leaders are per- 
fectly capable and competent, but that is 
something for him to believe and not to 
enter into conversation about. 


Unfortunately, now and then a situation 
arises where an attorney, giving competent 
advice to a labor union, finds himself in the 
middle of a political scramble only because 
the “outs” in attacking the “ins” may attack 
anyone who has been connected with the 
“ins.” This again is unfortunate, but here 
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again he must stay out of politics or any 
political considerations if he is to be of bene- 
fit to the organization. 


If the labor lawyer stays out of “policy” 
determinations as such and out of “politics,” 
the objections to his stronger entrance into 
labor relations have been appreciably mini- 
mized. 


ON FEES 


One attempting to write constructively on 
the role of the labor lawyer would find his 
discourse incomplete, lest he discussed the 
question of fees. No matter how one may 
academically attempt to evade this question, 
from a practical standpoint adequate treat- 
ment of fees is essential. Like most neces- 
sary evils, one might minimize the discussion, 
but he certainly cannot avoid it. 


As distinguished from representing other 
types of clients, such as individuals and 
some corporations, the labor union is unique 
in that so many echelons must pass upon 
the propriety of the particular statement 
sent for services rendered. The union presi- 
dent, international representative or business 
manager in most instances is well aware of 
the nature of the services rendered and those 
with some experience are particularly capa- 
ble of judging the fairness of the bill. How- 
ever, these people must then justify the bill, 
first to their executive boards and then to 
their memberships. 


Some union executive boards and even 
some memberships understand the nature of 
legal billing. On the other hand, it is quite 
difficult for most wage earners to compre- 
hend a bill calculated upon an hourly basis 
when their hourly wage is so many times 
lower. No matter how one might attempt 
to explain that a “reasonable profit” is only 
one item in the makeup of a fee and that 
overhead and operating expenses cannot be 
overlooked, the individual union member 
still compares this billing with his hourly 
rate of pay. Added to that, we have the 
fact that in most instances the member is 
unaware of the amount of time expended 
by the attorney and the part his efforts ac- 
tually played in achieving results for the 
organization. 

Obviously, this makes billing quite diffi- 
cult. It not only places the labor lawyer in 
a position of constantly justifying a fee but 
it also places the union representative deal- 
ing directly with the attorney in a similar 
situation. 

The hourly charge or per case method of 
billing places too much emphasis upon the 
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fee and less upon the result accomplished. 
This is true regardless of the number of fee 
concessions made to the union because of 
its inability to pay an appropriate fee, even 
though the need for assistance exists. 


Retainer Arrangements 


If fees are a necessary evil, then a method 
of billing must be used to relegate fees to 
a secondary role. Probably the best answer 
to overcome this billing difficulty is a re- 
tainer type of arrangement covering all serv- 
ices rendered. This could be drawn on a 
monthly, annual or some other applicable 
interval basis. Depending upon the experi- 
ence with the union and the type of services 
required, the retainer could be a fixed amount 
subject to review periodically, based on the 
work load. If the lawyer has been inade- 
quately compensated during a certain inter- 
val, this can be corrected in the future. 


The results accomplished would be many- 
fold. One would not have to bill for each 
individual matter and then allocate the time 
and justify the amount. For those unions 
which are financially unable to utilize the 
services of a labor lawyer regularly, but yet 
have the need, the retainer arrangement 
would operate more as an amortization plan. 
It would permit the union, by paying monthly, 
to carry over payments for months of heavy 
work loads, where they might not be able 
to pay the entire fee, to months where little 
work is done for them. They would be 
paying for the services rendered over a pro- 
tracted period of time. When one considers 
that generally the sole revenye of a labor 
union is derived from dues payable monthly 
or quarter-annually, then the necessity for 
budgetary operation for a union becomes 
obvious. 


In addition to the above, retainer arrange- 
ments serve to have the unions use the serv- 
ices of the labor lawyer to a greater degree. 
Labor organizations constantly have mat- 
ters which need attention. Many times they 
are deterred from calling upon the labor 
lawyer simply because of the thought of re- 
ceiving a bill in the particular matter as an 
isolated case. Asa result, they do not utilize 
the services in the beginning of a matter 
when assistance can be valuable. Often the 
union puts off calling the lawyer until a 
crisis occurs, and the lawyer is then placed 
in a position of being unable to use his 
“tools” to maximum advantage. If the union 
has a retainer arrangement with the lawyer, 
it has no hesitancy in consulting him. On 
the other hand, if it has to consult the lawyer 
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and be billed in each instance, then the ques- 
tion of fees becomes uppermost in the union’s 
mind, and the members ask: “Is this matter 
of sufficient significance to consult a labor 
lawyer?” In more instances than not, what 
appears on the surface as insignificant sub- 
sequently returns in a more formidable fashion. 


Here again the fee is placed in the lesser 
position, and the labor union, realizing that it 
has a retainer arrangement and that it has 
a labor lawyer who is prepared to assist it 
in its problems, might well believe that: “as 
long as we are paying for services we may 
as well utilize them.” The result is that the 
union will actually call upon the labor lawyer 
and derive substantial benefit. Matters then 
will be handled with a degree of continuity, 
and maximum advantage will be made of 
what the labor lawyer has to offer. 


Conceivably, a retainer is not the only 
solution to the problem of fees. Obviously, 
it will depend upon the union involved. It 
is one solution, however, which takes into 
consideration many factors, including the 
ability of the union to pay. If one adopts 
the philosophy of a labor lawyer to assist 
the client wherever possible, then certainly 
he must be available to the client under 
equitable and reasonable conditions, lest the 
good he does as a practitioner and counsellor 
is offset by the financial drain upon the union 


CONCLUSION 


An attempt has been made in this writing 
to show the nature of contemporary labor 
relations. It has grown from infancy to a 
mature science, artistically applied.. A vast 
field exists for the legal practitioner, but 
before he can enter it with confidence, he 
must assume those characteristics indicated 
which identify him as the “labor lawyer” 
and distinguish him from the average attorney. 


The law and the lawyer must assume the 
nature of their foundation, and the closer 
they come to recognizing the character of 
their structure, that is, contemporary labor 
relations, the more difficult it is to separate 
labor relations from labor law. The two 
merge through constant association, and 
where the “relations” end and the “law” 
begins is relatively unimportant. In its ap- 
plication on a practical plane, labor law must 
be the same as labor relations. If counsel 
recognizes this, he will aid his client in all 
matters from the “grass root” level to the 
top strategem sphere, emphasizing the secur- 
ing of the collective bargaining agreement 
and its administration. [The End] 
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Bill Would Benefit Lawyers 


Henry Cabot Lodge, Jr., Senator from 
Massachusetts, has introduced S. 2481, a 
bill which gives old-age and _ survivors- 
insurance coverage under the Social Se- 
curity Act to lawyers. The proposed bill 
is designed upon a voluntary basis. 


Some of Senator Lodge’s arguments in 
behalf of this bill follow: 


(1) An attorney of age 40 cannot count 
on reaching the age of 65 with enough 
savings to insure his retirement. Upon this 
point, Senator Lodge acknowledges that 
some self-employed lawyers practice after 
65 years of age. 


(2) Lawyers are no better off economi- 
cally than many other insured groups. 


(3) The lawyer’s income is very unpre- 
dictable. It is more difficult for him to plan 
ahead than others with more or less fixed 
costs and predictable revenues. 


(4) Private insurance plans for retire- 
ment are very expensive and are not com- 
parable in value with compensation which 
would be received under social security. 

(5) Lawyers often work beyond the 
average retirement age because they have 
not been able to accumulate the necessary 
savings for old age. 

(6) Some lawyers are presently covered. 
The self-employed lawyers are not cov- 
ered. This is an anamolous situation. 


Senator Lodge concluded his remarks to 
the Senate with the statement that “most 
good lawyers live well, work hard and 
die poor” which he declared is as true today 
as when it was uttered by Daniel Webster 
104 years ago. 
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Recommendations 
for Farm Migrant Labor 


The Agricultural Council of Arkansas has 
made a number of interesting recommenda- 
tions in regard to the farm migrant labor 
problem. 


The present international executive 
agreement on farm migrant labor expired 
in February. This has come about even in 
view of the fact that the government is ask- 
ing once more fer a_ 16,000,000-bale cotton 
crop. This situation puts the cotton farmer in 
a dilemma for he does not know whether or 
not provision will be made for the impor- 
tation of the necessary labor. Further, the 
farmer does not know under what terms 
and conditions migrants might be employed. 

As the Agricultural Council has pointed 
out, this is the time of year when these 
farmers are making plans for the coming 
year. Financial arrangements for the 1952 
crop are being made. However, questions 
about the availability of labor are being 
asked, and no answers can be given. 

It is charged that the process by which 
a farmer is granted migrant labor is too 
cumbersome. The request is made by the 
farmer at a local United States Employ- 
ment Service office. From there it goes 
through the state, regional and national 
offices. One farmer’s request reached the 
state offices in the early part of August, 
and when the farmer had arrived at the 
contracting center in Harlingen, Texas, on 
or about September 9, 1951, he found that 
his request was still in Washington. The 
Agricultural Council recommends that the 
National United States Employment Serv- 
ice have a representative in the regional 
office, and that requests for labor be for- 
warded directly from the regional office to 
the contracting center. 
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The failure to place on each Mexican 
worker individual responsibility in carrying 
out his part of the agreement and contract 
is the greatest weakness in the Migrant 
Labor Agreement of 1951, the work con- 
tract and all previous similar agreements. 
Report Number 326, House of Represent- 
atives, Eighty-second Congress, First Ses- 
sion, dated April 16, 1951, said: “There 
have been instances in which the Mexican 
workers have voluntarily left the places of 
employment in violation of the terms of the 
contracts. Farmers cannot prevent a worker 
from leaving the place of employment at 
any time the workers so desire.” The 
migrant worker would be strongly induced 
to follow the contract provisions if he knew 
that he would forfeit his hold-back pay, 
and other benefits by not fulfilling it. 


Immigration Problems 
Are Vital 


Senator Patrick A. McCarran of Nevada 
has introduced S. 2567, a bill to aid immi- 
gration to areas of the world in need of 
additional manpower for economic develop- 
ment from certain European countries hav- 
ing surplus manpower. The proposed bill 
has been sent to the Senate Committee on 
Judiciary. 

An interesting article about world migra- 
tion problems written by Harry N. Rosen- 
feld, a member of the Displaced Persons 
Commission, recently appeared in the New 
York Times. 

Mr. Rosenfeld has observed that there 
are 60 million refugees in hostile lands while 
vast areas of the world urgently need immi- 
grants. The problem is not a temporary 
one. Over 90 per cent of the total budget 
and expenditures of the United Nations and 
all of its specialized agencies, exclusive of 
the International Bank and the Interna- 
tional Monetary Fund, have been devoted 
to dealing directly with the refugee problem. 

“World wars, revolutions, and persecu- 
tions,” writes Mr. Rosenfeld, “have piled 
up layers of refugees in Europe since 1914 
—White Russians, Armenians, Spanish Re- 
publicans, anti-Nazis, anti-Fascists, anti- 
Communists, displaced persons, peoples of 
all creeds and ethnic origins driven out by 
the f nationalism and by com- 


forces of 
munism’s westward march, and currently 
the daily escapes from behind the iron cur- 
tain—over 15 million uprooted human be- 
ings in Europe alone. 

“We have always spoken of China’s and 
India’s ‘teeming millions’, but both Italy 
and Germany have more people per square 
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mile than either China or India. Western 
Germany has almost a quarter more people 
now than the same area had before World 
War II. Greece’s civil war uprooted one 
seventh of the country’s population. Hol- 
land, whose overpopulation has become 
aggravated since the loss of its island em- 
pire, has five times the population of South 
Carolina in half its area. Austria, approxi- 
mately the size of Maine, has eight times 
as many people.” 

Three recommendations for action in the 
interest of our national security are given 
by Mr. Rosenfeld: 

(1) The United States should 
foreign policy toward a peaceful solution 
of the problems of refugees and surplus 
peoples. 


direct its 


(2) Immigration law should be liberal- 
ized and made flexible to our foreign policy 

(3) The United States take the 
initiative in creating a permanent inter- 
governmental migration agency equipped 
to resettle refugees and surplus peoples 


should 


States Consider 

Unemployment Compensation 
Five compensation 

have been passed by both 

states and await executive signature. 


bills 


houses of tw 


unemployment 


In regard to veteran unemployment in- 
surance, New York legislators have passed 
S. 8. This bill states that military service 
period shall be excluded in establishing the 
52-week base period of veterans for unem 
ployment insurance. 

Four bills in South Carolina have re- 
ceived legislative sanction. H. 1692 limits 
reduced rates of contributions under unem- 
ployment compensation law. H. 1693 is 
designed to clarify who may file appeals 
from determination of claims for 
benefits. 7035-107 of the Code 
for South Carolina relating to stamp plan for 
unemployment compensation system is re 
pealed by H. 1694. Unemployment com 
pensation law is amended by H. 1695 to 
provide conditions for transfer of accumu- 
lated reserves and experience ratings to cer- 


initial 
Section 


tain successor employers. 

The governor of Virginia 
S. 54 which relates to unemployment com- 
pensation. The Virginia bill concerns the 
definition of the term “employment” as used 
in the Unemployment Compensation Act. 
The term “employment” under S. 54 is not 
to include services by certain distributors 
of petroleum products when paid only with 
commissions. 
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L NLRB has been holding that a 
discriminatory failure to rehire is com- 
parable to a continuing tort like that of a 
nuisance. In connection with this doctrine 
the Board has held that an employer’s 
liability to reimbursement is limited to a 
period beginning six months before the 
charges were filed. 

The Board's practice has been significanth 
changed by the Court of Appeals for the 
Third Circuit in NLRB v,. Pennwoven, Inc., 
21 LaBor Cases § 66,738. In this opinion 
the court holds that the failure to reinstate 
an employee because of union activities can 
be made the subject of an unfair labor 
practice charge for only six months after 
the failure to reinstate. 

In opposition to the Board’s position that 
a discriminatory failure to rehire is compar- 
able to a continuing tort like that of a nui- 
sance, employers have been maintaining 
that it is more analogous to a single tort 
like that of an assault and battery or such 
a repudiation of a contractual obligation 
as to constitute a total breach. In line with 
this contention the act would be complete 
upon the refusal to reinstate and the six- 
month period of limitation within which to 
file the charge would commence to run. 

In the original House Resolution of the 
Taft-Hartley Act, it was provided that there 
would be a six-month limitation on the 
filing of the charge and a six-month limita- 
tion for issuance of the complaint after the 
charge was filed. This was dropped from 
the bill because Congress felt that with a 
new and enlarged Board no delays would 
be likely to occur like those of the past. 
It had not been unusual for the former 
Board to issue complaints years after an 
unfair labor practice was alleged to have 
occurred. This would be after records had 


Labor Relations 


been destroyed, witnesses moved and recol- 
lections of the events in question had be- 
come dim and confused. 

The limitation period provision in the 
Labor Management Relations Act of 1947 
states: “Provided, That no complaint shall 
issue based upon any unfair labor practice 
occurring more than six months prior to the 
filing of the charge with the Board and 
the service of a copy thereof upon the 
person against whom such charge is made.” 

If a discriminatory failure to reinstate 
an employee is treated like a continuing 
tort, ‘an employee's case would never be 
closed until it was finally litigated. Under 
the doctrine of the Board, it would be pos 
sible for an employee to file a charge ten 

f 


years after an alleged refusal to reinstate 


although reimbursement would be limited 
to a six month’s period preceding the filing 
of the charge. 

One judge in the Pennwoven case was of 
the opinion that the limitation period would 
commence to run on the date on which the« 
employer rehired a worker with a lower 
seniority than that of the employee filing 
charges. 

A collateral issue which arises in connec 
tion with this problem is an employer’s 
refusal to rehire an employee after a new 
application for employment has been made 
It must be conceded that a new unfair 
labor practice may arise if the employee 
who has been denied reinstatement makes 
a new application for employment which 
the employer disregards because of his 
former union activity. 

However, a new application for employ- 
ment need not be made within six months 
after a refusal to reinstate the worker. Al- 
though the Board in the Pennwoven case 
argued that a letter written to the employer 
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by an employee was an unconditional appli- 
cation for employment, the court disagreed 
and held that the letter merely constituted 
a demand for reinstatement to a former 
position with all the benefits that such re- 
instatement could bring. 

Cases involving charges of discrimination 
in hiring present issues similar to those 
raised by discriminatory discharge cases and 
are governed by the same general princi- 
ples. The Board’s holding has been that 
there is a continuing duty upon the employer 
to refrain from discriminating with regard 
to the hire of employees. It is evident that 
the Board feels that the limitation period 
does not apply to an employer’s discrimina- 
tory hiring practices. 

In Textile Machine Works, Inc., 2 CCH 
Laspor Law Reports (4th Ed.) § 11,220, 
termination notices to the employees were 
dated September 6 and October 15, 1947. In 
the 11 or 12 months following February, 
1948, a number of discriminatees made 
application for employment. The employer 
in this case contended that if any cause of 
action arose it occurred when the employ- 
ment of the workers was terminated. The 
Board said there was no merit in this con- 
tention since the gravamen of the offense was 
denoted as the unlawful refusal to hire the 
workers after their applications were made. 


Although it is possible that the time ele- 
ment would receive some consideration in 
a refusal to rehire a worker after a period 
of five or ten years from his original termin- 
ation of employment, it is apparent that 
the time element cannot occupy as important 
a position as the motive of the employer in 
refusing to rehire the worker. 


Knowledge of Union Activities 


Two recent Board 
importance of the employer’s prior knowl- 
edge of union activities to find that dis- 
charges are discriminatory. If an employer 
discharges workers for cause without any 
knowledge of their union activities, it is 
likely that the action of the employer will 
be sustained. However, if the employer has 
knowledge of the union activities of em- 
ployees and states a valid ground for the 
discharge of the employees, it is quite prob- 
able that the reason for discharge stated 
will be held a pretext and the union activ- 
ities will be held as the motivating reason 
for the discharge. 

The first decision, Buzza-Cardozo, 2 CCH 
Labor Law Reports (4th Ed.) { 11,368, 
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involved the termination of employment of 
workers who had informed a management 
official that they would stay away from 
work for at least a day in an effort to per- 
suade and influence management to give 
them a raise. 

Out of a total of 18 employees, 11 stayed 
away from work the next day after inform- 
ing a management official that they would 
do so. Employer contended that the workers 
had quit. This was discounted as the employer 
had received advance information as to 
the reason for the absence of the workers. 
The 11 employees by concertedly withhold- 
ing their services in order to enforce their 
wage demands engaged in concerted activity 
for their mutual aid and protection. 

As an additional defense the employer 
argued that the employees were engaged in 
an unprotected “wildcat” strike in deroga- 
tion of the union selected by them as their 
bargaining representative. Inasmuch as the 
employer had refused to recognize the union 
because it did not represent a majority 
in an appropriate unit, this argument of 
the employer was of no avail. 

In the second decision, Gulf Coast Oil Com- 
pany, 2 CCH Lapor Law Reports (4th Ed.) 
7 11,377, instead of reporting for work at 
the usual time of 7 a. m., all 11 of employ- 
truck drivers went to a union hall 
where benefits anticipated to be derived 
from union organization were discussed 
and admission into the union was formalized. 


Po 
ers 


When the employer appeared at the plant 
at 8 a. m., he attempted and failed to ascer- 
tain the whereabouts of the drivers. Around 
9 a. m., the employer hired eight new drivers 
and commenced operations. The old truck 
drivers arrived at the plant between 9:45 
a. m. and 10:15 a. m. and were informed 
that they were no longer employed. 

The Board in this decision held that the 
discharges were bona fide and not discrim- 
inatory. No discriminatory motive of the 
employer was shown and the employer’s 
knowledge of the employees’ activity was 
significantly absent. There was nothing to 
show that the employer was motivated by 
the union activity rather than the absence 
of the employees in discharging them. 

In electing to go to the union hall when 
they were supposed to be at work, the 
drivers, for their own convenience, violated 
the employer’s known established reporting 
tule. Under these circumstances employees 
who violate valid non-discriminatory com- 
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pany rules in connection with their union 
activity are vulnerable to discharge. 


It is obvious that the drivers should have 
met on their own time to perfect their 
organization. In addition, a telephone mes- 
sage to the employer of their whereabouts 
and reason for their absence might have 
afforded them some protection. 


As a consequence of the replacement of 
eight of the 11 truck drivers in the appropriate 
unit before a request to bargain was made 
by the union that same afternoon, the em- 
ployer was held not guilty of a refusal to 
bargain with the union as the union did not 
represent a majority of the employees at 
the time of the request. 


Desertion 


Where certain employees who had re- 
ceived notice of a lay-off only a few hours 
before the end of their regular shift walked 
out immediately in protest against the short 
notice rather than continue to work until 
the end of the shift as requested by the 
foreman, their action did not constitute pro- 
tected activity but was a voluntary termina- 
tion of employment. Under such circum- 
stances an employer was justified in refusing 
to reinstate the employees after the lay-off 
was ended. 


The trial examiner recognized that the 
action of the employees could not immedi- 
ately secure them longer notices of lay-offs 
but suggested that it could be supported 
as a protest as far as future notices might 
be concerned. The Court of Appeals for 
the Second Circuit could not agree with 
this conclusion. 


Since there was no labor dispute pending 
as to how long a lay-off notice should be, 
the four employees who quit were only 
provoked at the shortness of the notice. 
Their leaving had nothing to do with “col- 
lective bargaining or other mutual aid or 
protection” either present or future. Quit- 
ting the job without cause is ground for 
refusal to reinstate the quitters—NLRB 
uv. Jamestown Veneer & Plywood Corpora- 
tion, 21 LaBor Cases J 66,768. 


Union Favoritism 


An employer is under no obligation to 
recognize or deal with a union which is not 
in compliance with the non-Communist affi- 
davit provisions of the Labor Management 
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Relations Act. Likewise, it is not required 
to facilitate activities of officials of such a 
union who are attempting in their individual 
capacities to invoke, in behalf of the non- 
complying union, action of the Board which 
the union itself is barred from seeking. 

Employers are justified in refusing to 
permit such officials to circulate on company 
property a petition asking the Board to 
invalidate a representation election in which 
a rival union has received a majority of the 
votes, even though the privilege of circu- 
lating petitions has previously been granted 
to a rival union which was in compliance 
with the non-Communist affidavit provisions. 

The union officials in circulating the 
petition are seeking in their individual capa- 
cities to present the union’s cause before 
the Board and invoke Board action with 
respect to a controversy to which it is a 
party. Thus they are seeking to do indi- 
rectly what the law forbids being done directly. 

Since an employer is under no obligation 
to recognize or deal with a union which 
has not complied with the non-Communist 
affidavit requirements, the employer is 
under no obligation to permit adherents 
of such a union to use its premises in carry- 
ing on a campaign on its behalf.—Stewart- 
Warner Corporation v. NLRB, 21 Lasor 
Cases J 66,764. 


Distribution of Union Literature 


An employer violates the NLRA by en- 
forcing a no-distribution rule when contact 
with the employees on the public ways or 
off the employer’s property is limited to 
those few employees who walk to and from 
work or who would stop their automobiles 
to receive union literature. 

In Caldwell Furniture Company, 2 CCH 
Laspor Law Reports (4th Ed.) ¥ 11,379, the 
employer's plant was located about a mile and 
a half from the city. The 450 employees 
lived in the city and surrounding areas as 
far distant as 45 miles from the plant. Im- 
mediately outside the fenced area of the 
plant the employer owned and maintained 
a parking lot for its employees. All vehicles 
entering the plant from the public highway 
had to use a company roadway. 

Although the employer had enforced its 
no-distribution rule in a nondiscriminatory 
manner for a number of years and con- 
tended that union representatives had rea- 
sonable opportunities to contact the employees 
at the intersection of the company road and 
the public highway, the employer was or- 
dered to rescind its rule immediately. 
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In supporting the union’s position, the 
Board stated that the distribution of litera- 
ture to employees off the employer’s prop- 
erty was virtually impossible and hazardous. 
Contact with the employees on the public 
ways or off the employer’s property would 
be limited to those few employees who 
walked to and from work or who would 
stop their automobiles to receive the union 
literature. 

The employer failed to show special cir- 
cumstances which would justify the neces- 
sity of the rule. Under the Board’s order 
the union organizers are permitted to dis- 
tribute union literature outside of the gates 
of the plant and on the parking lot during 
the employees’ nonworking time. 


Union-Split Doctrine Narrowed 


The question of whether a disagreement 
over affiliation among union members is 
extensive enough to create a schism is im- 
portant. Where there is a schism the NLRB 
will order an election between the existing 
union and the union with which some of 
the employees desire to affiliate. If there is 
no schism the existing union’s collective 
bargaining contract will bar an election 
until the contract has run its term. 

The Board’s policy of considering schisms 


as exceptions to its normal contract-bar 


rules was applied in Boston Machine Works, 


89 NLRB 59. In this case the split in the 
union was created by a basic intraunion 
conflict over policy and management, caus- 
ing the bargaining relationship to become 
so confused that an immediate election was 
the only way of achieving stability. 

The Board has become aware of the fact 
that the exception if applied too broadly, 
might become a means of circumventing 
the contract-bar rules. Accordingly, the 
3oard has narrowed the application of the 
schism doctrine in two recent cases. 

Saginaw Furniture Shops, Inc., 2 CCH 
Lapor LAw Reports (4th Ed.) § 11,398, was 
occasioned by 30 members out of a mini- 
mum total of 220 voting upon and passing 
a proposal to affiliate with another union. 
3ecause the resolution was passed at a 
meeting at which a constitutional quorum 
was present, it was contended that a split 
existed in the ranks of the union warranting 
application of the Board’s schism doctrine. 


In refusing to apply the schism doctrine 
to the case the Board held that the factual 
basis was not sufficient for application of 
the schism doctrine. 
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The next case, American Cyanamid Com- 
pany, 2 CCH Lapor Law Reports (4th Ed.) 
{| 11,409, presented a similar factual basis. A 
minority of union members voted, after a 
meeting had adjourned, to affiliate with a rival 
union. This was done after a similar motion 
was ruled out of order during the regular 
meeting. The Board also refused to apply the 
schism doctrine in this case holding that 
the disaffection among the members was 
not such a basic intraunion conflict as in 
the Boston Machine case. 


NLRB Back-Pay Order 
Debt Owing to the United States 


Where the NLRB files, in a bankruptcy 
proceeding, a claim for back pay pursuant 
to its order, a trustee in bankruptcy does 
not have authority to deny the claim on the 
ground that the bankrupt company was not 
an “employer” or was not liable for back 
pay. The NLRB has exclusive authority to 
determine whether a company is an “em- 
ployer” under the NLRA and whether such 
employer is liable for back pay to dis- 
charged employees. 

An NLRB order directing an employer 
to pay back wages to certain discharged 
employees is a “judgment” within the mean- 
ing of the Bankruptcy Act even though it 
does not specify the amounts to be paid. 
Where the order is issued prior to the filing 
of the petition in bankruptcy against the 
employer, the back-pay order may be 
claimed as a debt against the bankrupt even 
though the order is not enforced by a re 
viewing court until after the bankruptcy 
petition is filed. 

Where the order of the Board does not 
specify the amounts of back pay required 
to be paid but uses only general terms, it is 
an unliquidated debt. If a delay in deter- 
mining the specific amounts of back-pay 
awards is occasioned by the refusai of the 
trustee in bankruptcy to recognize the au 
thority of the NLRB to make such a deter- 
mination, it is not error for the bankruptcy 
court to grant the Board two months in 
which to liquidate the back-pay claim. 

In addition to the above, the Court of 
Appeals for the First Circuit went on to 
hold that a claim for back pay for dis- 
charged employees pursuant to an order of 
the NLRB is a debt owing to the United © 
States within the meaning of the Bank- 
ruptcy Act since the Board, which is an 
agency of the United States, is charged with 
the obligation of taking action to enforce 
the claim. As such, the back-pay claim is 
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entitled to priority, particularly where the 
circumstances are such that there is no 
danger that the interest of other wage 
claimants will be prejudiced thereby.— 
Nathanson v. NLRB, 21 Lasor Cases { 66,772. 


Who Gets Checked-off Dues 


In the absence of any contract between 
an employer and either of two rival unions, 
neither union is entitled to any checked-off 
dues except those which the individual em- 
ployees have authorized the employer to 
turn over. 

Where employees have revoked prior au- 
thorizations and made new authorizations 
assigning the funds to a rival union, the 
rival union is thereafter entitled to the 
funds checked off from the wages of those 
employees. 

The decision in Local 1104, UE v. Wagner 
Electric Corporation, 21 LaBor Cases J 66,750, 
is another arising between the United Elec- 
trical Workers, which was expelled from 


the CIO, and the ClO-sponsored rival In- 
ternational Electrical Workers. 


NLRB's Subpoena Power 


Where a subpoena is issued directing an 
employer to produce certain records before 
the regional director after charges have 
been filed against the employer and an in- 
vestigation has been made, but prior to the 
issuance of any complaint, enforcement of 
the subpoena must be denied. 

Under the Administrative Procedure Act, 
the amended NLRA, and procedural regu- 
lations issued by the NLRB pursuant 
thereto, the NLRB has a right to issue a 
subpoena in an unfair labor practice pro- 
ceeding requiring a witness to attend a 
hearing before a trial examiner and to pro- 
duce specified evidentiary documents. The 
right to such subpoenas is limited to those 
hearings, and there can be no hearing prior 
to the issuance of a complaint.—NLRB v. 
Anchor Rome Mills, 21 LAspor Cases § 66,765. 
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a sense, therefore, it is proper to say that 
the act is not as effectively designed to 
eliminate the “true” jurisdictional dispute— 
the dispute over jobs between rival unions 
—as it is to eliminate the job-seeking aggres- 
sion of union men against nonunion men. 
When one considers the almost universal 
dislike of the social vandalism inherent in 
interunion disputes, the situation is ironical. 


Matson Case 


But the second case to be discussed here— 
Matson Navigation Company v. Seafarers In- 
ternational Union—”™ will show that the situa- 
tion, however ironical, ought not to astonish 
those familiar with the law of labor rela- 
tions. This second case, involving one of the 
most complicated series of tactical moves 
by unions which we have seen in a long 
time, will illustrate how the law of labor 
relations continues in part today, as it has 
for some 20 years, to place virtually a stamp 
of approval on the deplorable waste inherent 
in union rivalry. 


For the sake of simplicity and compre- 
hension, the parties involved in this com- 


plicated fact situation will be identified as 
follows: 


U-1: Seafarers International Union—AFL 
(SIU); 

U-2: Marine Engineers Beneficial Asso- 
ciation—CIO (MEBA); 


U-3: International Longshoremen—CIO 
(ILWU); 


U-4: Brotherhood of Marine Engineers— 
AFL (BME); 


U-5: International Longshoremens Asso- 
ciation—AFL (ILA); 

U-6: Sailors Union of the Pacific—AFL 
(SUP); 

R-1: Matson Navigation Company; 


R-2: Isthmian Steamship Company. 
With the relevant entities so identified the 
case may be briefly stated as follows: U-1 
pickets R-1, who employs members of U-2, 
because U-3 has picketed R-2, who employed 
members of U-4. As a consequence of U-1’s 
picketing, members of U-5 and U-6 refuse 
to work, just as members of U-3 have re- 
fused to work as a consequence of the 
dispute between U-2 and R-2. 





4% Footnote 9. 
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Basic in this tortuous, retaliatory situa- 
tion is a simple work-assignment dispute 
between U-4 (BME-AFL) and U-2 (MEBA- 
CIO). The explanation of the complicated 
strategy of the unions lies of course in the 
respective affiliations: U-1, U-4, U-5 and 
U-6 are all AFL affiliates; U-2 and U-3 are 
CIO affiliates. The picketing is effective 
here as elsewhere in America because we 
are a complex industrial society and because 
picketing is as effective a device for signal- 
ling a combination in restraint of trade as 
has ever been developed. Incidentally, be- 
fore the seriousness of the harm done has 
been lost in the legal considerations of 
the Matson case, it may be well to quote the 
portion of the opinion which indicates the 
extent of the economic damage caused by 
the picketing: 

“While the vice-president of the Matson 
Line testified that it was impossible accu- 
rately to compute the total loss that his 
company was undergoing daily as a result 
of the picketing, he stated that every day 
that the Hawaiian Banker is caused by the 
picketing to lie idle in Baltimore, it is 
costing approximately $2500.00; that in addi- 
tion to this loss there are much greater 
losses to be computed on account of general 
disruption of the schedule of this vessel and 
the company’s other vessels; the abnormal 
accumulation of cargo in different ports; 
loss of passengers, and of business and good 
will generally, that will be transferred to 
competing lines. He summarized his figures 
by saying that actual out-of-pocket cost to 
his company for twelve days of picketing 
was $35,000.00 with respect to the Hawaiian 
Banker alone, and that the general loss of 
revenue for the same period might amount 


to more than $200,000.00.” 


Two other preliminary remarks ought to 
be made. First, since an injunction against 
the picketing was denied, the situation con- 
tinued, and perhaps still does, several months 
later. Second, this kind of case helps to 
explain why the American maritime indus- 
try cannot compete with European fleets and 
why the taxpayer’s dollar goes almost as 
directly into supporting the maritime in- 
dustry as it does into the atomic-energy 
program (which was the scene of the juris- 
dictional dispute in the Traylor case). 


As to the law which made it impossible 
for an acutely intelligent court to put an 


end to this cosmically-stupid waste of re- 
sources, it is necessary to note at the outset 
that the bill for an injunction against the 
picketing was brought in a federal district 
court. Since the suit was brought in a fed- 
eral district court, the federal anti-injunction 
law (the Norris-LaGuardia Act)” had to be 
considered. That law erases the power of 
the federal courts to enjoin picketing which 
arises out of a labor dispute. A labor dis- 
pute is defined in the act itself—in Section 
13 (c)—to include, among other things, 
any controversy “concerning the association 
or representation of persons in. . . seeking 
to arrange terms or conditions of employ- 
ment, regardless of whether or not the 
disputants stand in the proximate relation 
of employer and employees.” Further, a 
case “grows out of a labor dispute,” the 
act states—in Section 13 (a)—where it in- 
volves “persons who are engaged in the 
same industry, trade, craft, or occupation; 
or have direct or indirect interests therein.” 


Some might wish to argue that there was 
no “labor dispute,” even as that term is 
defined in the act, because U-1 in picketing 
R-1 had no desire to get jobs for its own 
members, but was instead seeking to help 
U-4 get jobs as against U-2. This argument, 
rejected by District Judge Coleman, has 
merit only if the Norris Act’s “labor dis- 
pute” definitions are interpreted in a manner 
which the United States Supreme Court has 
rejected.” It is a solid argument only if 
one must meet the requirements of both 
Section 13 (a) and Section 13 (c) before 
a labor dispute exists. 


This is so because, while there might be 
some doubt as to whether the requirement 
of Section 13 (c) was met in this case, there 
can be no doubt that the requirements of 
Section 13 (a) were met: All the parties— 
unions and employers—are engaged in the 
same industry, and the fact that the dispute 
was basically between unions makes no dif- 
ference, because Section 13 (a) goes on to 
state as much in subdivision (3), which 
refers to disputes between “one or more 
employees or associations of employees and 
one or more employees or associations of 
employees.” 

But it seems clear that the act does not 
demand satisfaction of the conditions stipu- 
lated in both Sections 13 (a) and 13 (c). 
This is to be gathered from 13 (a) itself. 





%° 47 Stat. 70, 29 USC Secs. 101-115 (Act of 
March 23, 1932). 
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% Cf. Lauf v. Shinner, 1 LABOR CASES { 17,026, 
303 U. S. 323 (1938); New Negro Alliance v. 
Sanitary Grocery Company, 1 LABOR CASES 
{ 17,030, 303 U. S. 552 (1938). 
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For this section establishes alternative pos- 
sibilities, and the satisfaction of either of 
these alternatives establishes the existence 
of a labor dispute. Thus, in effect it reads 
as follows: A case arises out of a labor 
dispute either where it involves persons in 
the same industry or where it involves com- 
peting interests in a “labor dispute,” as the 
latter term is defined in Section 13 (c). 


Read literally it may be funny, but it is 
no exaggeration to say, as some have said, 
that there is a “labor dispute” under Section 
13 (a) when a man and his wife, both 
being employed in the same “industry, trade, 
craft, or occupation,” have a domestic 
quarrel. 


The irresistible conclusion is that Judge 
Coleman was literally correct in holding 
that the Matson case arose out of a “labor 
dispute,” within the meaning of the Norris 
Act. That being true, he was statutorily 
barred from enjoining the picketing, regard- 
less of the manifest disparity between the 
social desirability and the social cost of the 
union’s action. For Section 4 of the Norris 
Act clearly prohibits the enjoining of picket- 
ing and related forms of union action “in 
any case involving or growing out of a labor 
dispute.” The opinion, the analytical hand- 
ling of the statutory text and the masterful 
treatment of the precedents leave open only 
one question—how it is that such egregious 
legislation as the Norris-LaGuardia Act re- 
mains unmodified on the statute books. 


Perhaps in an attempt to soften the impact 
of his decision, Judge Coleman took pains 
to suggest that relief against the picketing 
is made available by the Taft-Hartley Act. 
The Judge’s discussion of this matter indi- 
cates, however, that he is not aware of the 
manner in which the NLRB has modified 
the language of the act, now with the 
approval of the Supreme Court.” 


Judge Coleman thought that the only 
possible obstacle to relief under Section 
8 (b) (4) of the Taft-Hartley Act lay 
in the supervisory status of the members 
of the basically disputing unions—MEBA 
and BME. He suggested that even though 
the members of these unions possess super- 


visory status, and are therefore not “em- 
ployees” under Taft-Hartley, they should 
be made subject to the act in this case 
because of their intimate connection with 
the rank-and-file unions which played such 
a large part in the case. However, because 
there is a much stronger bar to NLRB ac- 
tion which the judge did not mention, suf- 
fice it to say on this point that judging 
from past performances the Board is not 
likely to impose sanctions on supervisory 
unions.” 


The greater bar to NLRB action is of 
course its view that Section 8 (b) (4) pro- 
hibits only “secondary” action, that is, the 
view that “primary” action is privileged 
under Section 8 (b) (4). In this case—as it 
probably would be viewed by the Board— 
the picketing union (SIU) was in an at- 
tenuated sense disputing “primarily” with 
the picketed employer; it was seeking a 
concession from Matson, not from some 
other employer; furthermore, the picketing 
was restricted to the employer’s “situs.” 
Under such circumstances the Board has 
frequently held™ there is no violation of 
Section 8 (b) (4) (A)—and this entirely 
apart from.the “employee” or “supervisory” 
status of the membership of the unions in- 
volved. Of course, the Matson case, funda- 
mentally considered, involves picketing for 
jobs; basically it is an attempt to force an 
employer to discriminate in favor of the 
members of one union. But even this ob- 
jective, which creates an independent unfair 
practice under both Sections 8 (b) (2) and 
8 (b) (4) (D) of the NLRA, does not 
mean that a violation of 8 (b) (4) (A) exists, 
in the eyes of the Board. The Schultz” 
and Sterling™ cases are conclusive on this 
point. 


Thus it is, that despite the overwhelming 
public opinion favoring the outlawing of 
work-assignment strikes and picketing, the 
many solemn deplorings of such action, 
and the numerous ways in which federal 
law seems to be designed to eliminate this 
unjustifiably wasteful form of conduct, real 
relief—which must be immediate relief— 
is often unavailable. 





1" NLRB v. International Rice Milling Com- 
pany, 19 LABOR CASES { 66,346, 341 U. S. 665 
(1951). 

1% Consider the following cases, in all of 
which the Board refused to apply the act’s sanc- 
tions where technically the persons involved 
were not ‘‘employees’’ within the act's defini- 
tions: Di Giorgio Wine Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9477, 87 NLRB, No. 
125 (1949); International Rice Milling Company, 
2 CCH Labor Law Reports (4th Ed.) { 9029, 84 
NLRB, No. 360 (1949); Arkansas Express, Inc., 


The Developing Law 


2 CCH Labor Law Reports (4th Ed.) {§ 10,476, 92 
NLRB, No. 64 (1950). 

” Schultz Refrigerated Service, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 9462, 87 NLRB, 
No. 82 (1949); Sterling Beverages, 2 CCH Labor 
Law Reports (4th Ed.) { 10,060, 90 NLRB, No. 
75 (1950); Moore Dry Dock Company, 2 CCH 
Labor Law Reports (4th Ed.) { 10,495, 92 NLRB, 
No. 93 (1950). 

»” Footnote 19. 

* Footnote 19. 
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New Commission-Adjustment 
Rules Issued by Wage Board 

All employees paid in whole or in part 
on a commission basis are affected by a 
new ruling—General Wage Regulation 20 
—released by the Wage Stabilization Board 
last month. The board’s established catch- 
up and cost-of-living wage policies are ap- 
plied, in effect, to employees on commission 
under these new, more-or-less self-admin- 
istering set of rules. 

Although increases in that portion of an 
employee’s earnings which are derived from 
a fixed salary (or base rate or guarantee) 
are permissible without prior board approv- 
al, the WSB did emphasize that its approval 
ts needed on any increase in the commission 
rate itself. 

It did point out, however, that where an 
increase is based on that portion of an em- 
ployee’s wages earned from a commission 
rate which is 2 per cent or less, prior board 
approval is not necessary. To better illus- 
trate just how adjustments in commission 
earnings of employees falling into this group 
can be computed, the board provided the 
following example: 

A group of employees are paid a fixed 
salary or base rate of $30 per week plus a 
commission rate of 2 per cent on sales. In 
accordance with Section 1 (d) of the new 
regulation, the year ending June 30, 1950, 
was selected as the base-pay period for 
commission earnings. Average weekly com- 
mission earnings during that period were 
$30. As of January 31, 1952, therefore, the 
maximum amount of increase that may be 
given is computed as follows: 

(1) $30 (base-pay period commission 
earnings) times 10 per cent equals $3, the 
adjustment allowed by GWR 6. 

(2) 110 per cent of base-period commis- 
sion earnings equals $33. 
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(3) 4.6 per cent times $33 equals $1.52. 
The latest available BLS Consumers’ Price 
Index (Old Series), dated December 15, 
1951, was 4.6 per cent above January 15, 
1951. 


(4) $3 (the maximum GWR 6 adjust- 
ment) plus $1.52 (the GWR 8 adjustment) 
equals $4.52, or the maximum increase that 
may be given under this section of the new 


regulation (GWR 20). 


can be taken 
in order 


Similarly, the that 
(without prior board approval) 
to make adjustments in commission earn- 
ings of employees whose commission rate 
exceeds 2 per cent were also set forth in 
the new regulation. The procedure to fol- 
low in this case, however, is more involved 
than that explained above and can be best 
illustrated again by an example provided 
by the Wage Stabilization Board: 


steps 


A group of employees are paid a straight 
commission of 5 per cent on sales. Again 
under Section 1 (d), the year ending De- 
cember 31, 1950, was selected as the base- 
pay period. During that period weekly 
commission earnings averaged $70 per em- 
ployee. No general increases were given 
since the end of the base-pay period. As 
of January 31, 1952, therefore, the maximum 
increase that can be granted is computed 
as follows: 

(1) $70 (base-pay period commission 
earnings) times 10 per cent equals $7. 

(2) $7 plus $70 equals $77. 

(3) $77 times 4.6 per cent (see earlier 
example) equals $3.54. This is the appro- 
priate percentage increase under GWR 8. 

(4) $7 (Step 1) plus $3.54 (Step 3) equals 
$10.54. 

(5) $10.54 plus $70 equals $80.54, the 
base-pay period commission earnings ad- 


justed by GWR’s 6 and 8. 
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(6) $80.54 (Step 5) minus $70 (current 
earnings) equals $10.54. Since this amount 
does not exceed the figure derived in Step 
4, because current commission earnings have 
not risen above base-pay period commission 
earnings, and since there are no general 
increases to be offset, the maximum increase 
that may be given under this section is the 
$10.54 per employee. 

In addition to these rules covering com- 
missions generally, there is also a specific 
provision requiring that any adjustments 
in the commission rates of life insurance 
agents be approved first by the board. For 
this purpose a special tri-partite advisory 
committee has been authorized to aid the 
board jn processing such petitions. 

Other provisions of the new regulation 
relate to such matters as adjustments in 
drawing accounts and per unit rates, peti- 
tions and record-keeping requirements. 


Employers—Here Are Latest 
SSB Record-keeping Requirements 


Employers need no longer file reports 
for 10 per cent, general catch-up increases 
or cost-of-living increases provided for under 
certain salary plans, according to the Salary 
Stabilization Board’s latest amendments to 
General Salary Stabilization Regulations 1 
and 3 and General Salary Order 6. Prior 
to these amendments, reports of such in- 
creases had to be filed within ten and 20 
days, respectively, after the increases were 
put into force. 

The record-keeping requirements, which 
apply to all types of adjustments under 
GSSR 1, are also applicable to adjustments 
under GSSR 3 for individual employees and 
to increases for maintaining the differentials 
between wage earners and salaried employ- 
ees under GSO 6. These specific require- 
ments, as set forth in amended GSSR 1, 
are listed below for your quick reference: 

An employer making an adjustment in 
salary or other compensation authorized by 
any general salary stabilization regulation, 
general salary order or any written approval 
of the Office of Salary Stabilization shall 
keep his records in such manner as to be 
able readily to identify: 

(1) The name and position of each em- 
ployee to whom an adjustment was granted ; 

(2) The payroll period for which the ad- 
justed salary or other compensation was 
first paid; 

(3) If such adjustment was granted ret- 
roactively, the payroll period as of which 
it was granted; 
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(4) The salary and other compensation 
of the employee prior to and subsequent to 
the adjustment and the amount of the ad- 
justment; and 

(5) The type of increase (such as, 10 per 
cent, merit or length-of-service, interplant 
inequity), or the date of the written approval 
of the Office of Salary Stabilization if the 
adjustment was made pursuant to such 
written approval. 

Employers must also keep a record of 
adjustments which are made under orders 
or regulations permitting increases as a 
percentage of compensation. This informa- 
tion, required in the form of a “summary 
statement,” includes a description of the 
employee group granted the increase; the 
amount available initially to the group for 
adjustments; the amount already used at the 
time of the adjustment; and the amount, if 
any, that is still available after the adjust- 
ment is made. Other requirements are that 
preparation of this summary must be made 
within 90 days of January 30, 1952; it must 
be certified by the employer; and if increases 
are granted on the basis of a written plan, 
that plan must be made a part of this “sum- 
mary statement.” 


First Voluntary Dispute Case 
Brought Before WSB 


An increase in “isolation pay” was granted 
recently to .workers employed within a 
barricaded area of an atomic energy project. 
This raise, plus one in the rates paid to 
sheet metal workers employed on the pro- 
ject, was granted by the Wage Stabilization 
Board in this first dispute case voluntarily 
submitted to it. 


The dispute, between a construction con- 
tractor and a building trades council represent- 
ing 11 construction unions and five additional 
unions, involved the issue of the amount 
of an increase in “job isolation pay” for 
construction employees working within the 
project’s barricaded area. The contractor 
was unable to agree upon the amount of the 
increase asked by the unions, so the issue 
was brought before the board. 


The board referred the case to the Con- 
struction Industry Stabilization Commission, 
an arm of the board, for its consideration 
and recommendations. On the basis of the 
facts before it, the commission presented its 
recommendation (a 62.5 cent increase, com- 
pared with the union’s request of $1), which 
was accepted by the board as its own deci- 
sion, and subsequently made effective. 
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In the case of the sheet metal workers, 
the board also granted the union an in- 
crease (7 cents, compared to union’s request 
of 22 cents). Here, jurisdiction over the 
workers had shifted to a local where higher 
rates prevailed and where no increases had 
been granted the workers during 1949, even 
though increases had been given most of the 
other craftsmen on this project during that 
period.—Guy F. Atkinson Company, EMER- 
GENCY Lasor LAw Reports { 40,024. 


How to Prepare 
Pay-Adjustment Petitions 


The Wage Stabilization Board announced 
recently that a survey of case analysis units 
in the national WSB and 14 regional boards 
revealed that the failure of many employers 
and unions to properly prepare petitions for 
wage adjustments is at the root of a serious 
bottleneck to speedy case processing. 


As a result, Chairman Nathan P. Fein- 
singer of the Wage Board urged unions and 
employers to follow certain steps to insure 
quicker processing of their petitions by the 
board. The procedure was outlined as fol- 
lows: 


(1) Obtain from the nearest office of the 
Wage and Hour Division of the United 
States Department of Labor the proper form 
for submitting a petition and the accom- 
panying guide lists and instruction sheets 
setting forth the data required to support 
various kinds of adjustments. 


(2) If the petitioner has any doubts as to 
the correct manner of answering any of the 
questions on the petition form or as to the 
type of information to be supplied, he should 
consult the staff of the nearest Wage-Hour 
office for assistance. 


(3) Employers and unions should cooper- 
ate closely in filing a complete petition. The 
following are commonly used as sources for 
obtaining the required data: local trade asso- 
ciations, chambers of commerce, union re- 
search bureaus, United States Employment 
Service, State University research depart- 
ments and local offices of the Bureau of 
Labor Statistics. 


Among some of the important information 
lacking on many of the petitions were spe- 
cific data on wage rates “for key occupa- 
tions paid by a number of comparable firms 
in the industry or area with respect to which 
an inequity is alleged”; and adequate data 
in support of those petitions seeking ap- 
proval of fringe adjustments, such as vaca- 
tions and paid holidays. 
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The survey also showed according to the 
board that petitions often were filed without 
the following information: 


Regulation 6 and 8 petitions.—Information 
On past general increases given since the 
base period of January, 1950, expressed in 
terms of the average adjustment for the 
bargaining unit as a whole. Many petitions 
list increases for individual employees only. 


Regulation 10 petitions.—A clear explanation 
of how a traditional tandem relationship was 
disrupted by the wage-freeze order of Jan- 
uary 25, 1951, and proof of a tandem rela- 
tionship for the past five years. 


Regulation 18 petitions—A full statement 
explaining the alleged intraplant inequities. 


Regulation 9 petitions—The date proposed 
for hiring in the new plant, the estimated 
date when the plant will reach full opera- 
tional complement, the date for beginning 
production, and all other forms of compen- 
sation in addition to wage rates which the 
petitioner proposes to place in effect. 


Regulation 5 petitions.—A list of job titles, 
number of employees in each job, their actual 
current hourly rates, their rates upon adop- 
tion of the proposed plan, the proposed 
schedule of rate ranges and the proposed 
method of progression within the rate range. 
A statement as to what the average increase 
will be if rate ranges are being adopted to 
replace a random-rate method of payment. 


All petitions—A clear statement of the 
type of adjustment proposed, the number of 
employees affected, the effect of each ad- 
justment on specific employee groups and 
on personnel as a whole, and the specific 
regulation or regulations on which the peti- 
tioner relies to support the proposed ad- 
justment. 


Health and Welfare Plan 
Policy Amended by SSB 


The Office of Salary Stabilization affirmed 
as well as amended its health and welfare 
policy set forth in its recent Release 51. 
Under its new General Salary Order 11, a 
plan which provides for disability, hospital 
expense, surgical expense, in-hospital ex- 
pense, group life insurance (including per- 
manent and total disability benefits) or 
accidental death and dismemberment bene- 
fits may be inaugurated by employers for 
their salaried employees without getting the 
Salary Board’s approval. 

The conditions set up by the board in its 
latest order which allows the employer to 
inaugurate his own plan without prior board 


March, 1952 @ Labor. Law Journal 





ETF — fee 











approval are: (1) the establishment of a plan 
which covers both salaried and waged em- 
ployees and which meets the requirements 
of the Wage Stabilization Board; (2) the 
extension or renewal of a prefreeze (Janu- 
ary 25, 1951) plan or one approved by the 
WSB prior to May 10, 1951, or the SSB 
thereafter; (3) the extension of an existing 
plan either to additional employees in the 
same plant or to employees in another plant 
of the same employer; and (4) the installa- 
tion of a new or amended plan required by 
law. A new condition introduced by this 
order is the inauguration of a plan which 
provides that 40 per cent of the gross benefit 
costs be paid by the employees, provided, 
however, that benefits for employee depend- 
ents are not included. 


Pay-Equalization Procedure 
Explained by SSB 


Employers in the slaughtering, meatpack- 
ing and allied processing industries were 
briefed recently by the Salary Stabilization 
Board on how to grant raises to salaried 
workers which are in line with increases 
already approved for wage earners in those 
industries. 

A six cent an hour general increase had 
been authorized hourly workers by the WSB 
on January 23, 1952. So that employers who 
gave this general raise to their wage em- 
ployees might clearly understand how to 
bring about the “appropriate differential” 
between this group and their salaried em- 
ployees, the SSB referred them to its Gen- 
eral Salary Order No. 6 and General Salary 
Stabilization Regulation No. 1, dealing with 
maintenance-of-compensation relationships and 
tandem salary increases, respectively. 

If an employer follows the requirements 
of the first of these, GSO 6, he need not 
seek prior SSB approval. However, he must 
obtain prior approval if he plans to grant 
increases in accordance with GSSR 1’s pro- 
visions for tandem salary increases. 


Wage Board Releases New Form 
for Health and Welfare Plans 


A new form, WSB Form 501, for report- 
ing those health and welfare plans auto- 
matically approved under General Wage 
Regulation 19 or for petitioning for the 
board’s approval of plans which go beyond 
the self-administering standards of the reg- 
ulation was released last month by the Wage 
Stabilization Board. 

The board pointed out that a separate re- 
port for each plan, new or revised, must be 
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Recent Appointments 


Salary Stabilization Board.—Ralph R. 
Lounsbury, president of the Bankers Na- 
tional Life Insurance Company. Mr. Louns- 
bury replaces Charles P. McCormick of 
McCormick and Company. 


Wage Stabilization Board—Arthur N. 
Ross, former regional chairman of the San 
Francisco, California office of the Wage 
Stabilization Board. He replaces Mr. Wil- 
liam M. Hepburn. 





filed by the employer where different plans 
for different groups of employees, or for 
different plants, are in effect. The two-page 
report is to be used only for employers and 
employees subject to the board’s jurisdic- 
tion. 


Tax Deductions on 1951 
Salary Increases and Bonuses 


Employers who petitioned the Office of 
Salary Stabilization for salary increases or 
bonuses for their employees in 1951 or 
earlier have been authorized by the board 
to deduct approved amounts from their 1951 
income and excess profits tax returns, even 
though approval was not received and pay- 
ment made until 1952. 


The necessity for this action was pointed 
out in a letter to John B. Dunlap, Commis- 
sioner of Internal Revenue, from Justin 
Miller, chairman of the Salary Stabilization 
Boatd. In his letter Judge Miller said, 
“The volume of applications for adjustments 
in salaries and other compensation filed 
during 1951, a substantial number of which 
were received well before the close of the 
year, has been such that our limited staff 
was unable to complete action upon many 
of them before the year end. As a result, 
many applications which may be of a meri- 
torious nature have not yet been acted upon. 


“It would obviously be unfair to require 
companies to forego deductions which would 
have been taken in 1951 except for delays 
beyond their control due to the impossibility 
of this agency of the government to act be- 
fore the end of the year.” 


In the case of the employee who receives 
a salary or bonus in 1952 for work which 
he performed in 1951, he similarly may elect 
to treat the salary as 1951 income, providing, 
however, that such salary or bonus exceeds 
15 per cent of his gross income. 
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What Makes Peace? 


Causes of Industrial Peace Under Collective 
Bargaining. George W. Zinke. National 
Planning Association, 800 Twenty-first 
Street, N. W., Washington 6, D. C. Case 
Studies No. 9. 1951. 96 pages. $1. 


A progressive and productive union-man- 
agement relationship in the steel industry 
is analyzed in this case study by Professor 
Zinke, associate professor, Department of 
Economics of the University of Colorado. 


The comprehensive report shows how the 
Minnequa plant of the Colorado Fuel and 
Iron Corporation at Pueblo, Colorado, and 
two locals of the United Steelworkers of 
America (CIO) have overcome a number 
of problems facing many companies in the 
steel industry. The nine-year relationship 
between the largest steel producer west of 
the Mississippi and the steelworkers’ union 
has been marked by a continuous and*con- 
scientious effort by management and union 
to improve the techniques of scientific and 
objective bargaining. With a steady in- 
crease in joint union-management solution 
of a wide variety of problems affecting em- 
ployment relations, the company, the union, 
the workers and the general public have 
gained. 


The present stage of collective bargaining 
at the Minnequa plant, the National Plan- 
ning Association Committee says, was pre- 
ceded by three significant periods. The first 
was a period of antiunionism, marked by 
violent conflict, costly in both lives and 
dollars. Next came a union, launched and 
supported by the company, which received 
wide acclaim from other industrialists dur- 
ing the era of company unionism. This was 
followed by an independent labor organiza- 
tion, whose status as bargaining agent for 
the workers was under constant question. 
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Though Minnequa’s management did not 
welcome the steelworkers’ union, after a 
contract was signed in 1942, management 
made a sustained and sincere effort to make 
collective bargaining work. There was no 
aftermath of bitterness and warfare to over- 
come in the early days of the bargaining, 
although there were the usual difficulties in 
adjusting to a new relationship and also the 
need for coping with wartime problems and 
the new national labor policy. 


Mr. Zinke’s report gives detailed infor- 
mation on management’s system of indus- 
trial relations and the union’s approach to 
its responsibilities. Throughout his analysis, 
special attention is given to the way new 
techniques have been jointly developed in 
day-to-day living under the contract, and 
to the successful and practical results in 
connection with such complex questions as 
seniority, technological displacement, griev- 
ance handling, apprenticeship training, safe- 
ty and wages. 


Law Through the Ages 


Readings in Jurisprudence and Legal 
Philosophy. Morris R. Cohen and Felix S. 
Cohen. Prentice-Hall, Inc., 70 Fifth Avenue, 
New York 11, New York. 1951. 944 pages. 
$8.50. 

This large volume is designed not only 
for browsing but also as a course text and 
as a beginner’s introduction to the main 
currents of legal thought. It contains se- 
lective readings from what has been written 
in this field from earliest times. The select- 
ing is of itself a difficult task but it has 
been accomplished with objectivity. 

Felix S. Cohen, the author who finished 
the book, cites this couplet as his inspiration 
to complete it: “The day is short and the 
task is great. It is not incumbent upon 
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thee to complete the whole work but neither 
art thou free to neglect it.” Any beginner 
of the study of law might be well repaid by 
reflection upon this couplet. Law is a broad 
field with roots as deep in history as banish- 
ment from the Garden of Eden. It is not 
incumbent upon the beginner to know all 
but neither is he free to neglect theory for 
practical application and use of law. 

Some aspects of present-day problems 
have been contemplated by great minds of 
the past, or probably a better way to say 
it is that great minds of the past have re- 
flected on and offered conclusions on prob- 
lems now in modern dress which were 
presented in counterpart in their days. 

The author calls part one legal institu- 
tions. These are the laws of property and 
contract, torts and liability and crime and 
punishment. Part two contains abstracts 
bearing on the general theory of law. Part 
three compares law with general philosophy, 
and part four (the last) compares law with 
the social sciences. 

Many familiar figures are met throughout 
the four parts of the book—Grotius, Black- 
stone, Bentham, Locke, Kant, Hegel, 
Holmes, Pound, Maine, Polloch, Wigmore, 
Aristotle, Cicero, Hobbes, Aquinas, Savigny, 
Radin, Cardozo, Frankfurter and many 
others. 


Framework for Political Inquiry 


Power and Society. Harold D. Lasswell and 
Abraham Kaplan. Yale University Press, 
New Haven, Connecticut. 1950. 295 pages. $4. 

This is a book of political theory, not an 
analysis of the contemporary or impending 
political situation. So it is not a guide for 
political actions; rather the book is an at- 
tempt to formulate the basic concepts and 
hypotheses of political science. It contains 
no elaborations of political doctrine, of what 
the state and society ought to be. 

Harold D. Lasswell, political scientist, is 
a member of the Yale law faculty. Abra- 
ham Kaplan, philosopher, teaches at the 
University of California in Los Angeles. 

This book is a little heavy for the ordi- 
nary reader. 


When to Buy New Machinery 


Mapi Replacement Manual. Machinery & 
Allied Products Institute, 120 South LaSalle 
Street, Chicago 3, Illinois. 1950. 75 
pages. $4. 

Some time ago the institute prepared a 
book entitled Dynamic Equipment Policy, 


Books . . . Articles 


which was an extended analysis developing 
the underlying theory and principles dealing 
with the deterioration and obsolescence of 
equipment. 

This manual is a practical guide to the 
procedures and principles developed in the 
extended volume. It discusses and explains 
a formula (the Mapi formula) which takes 
much of the guesswork out of the decision 
to replace or not to replace equipment. 
The formula provides reliable techniques 
for determining when equipment is eco- 
nomically replaceable, and it also provides 
an organizational setup to insure that man- 
agement is apprised promptly and fully of 
developing re-equipment opportunities 


University Studies 


How to Build a Merchandise Knowledge 
Test. Josephine S. Welch and’ C. Harold 
Stone. Wm. C. Brown Company, 915 Main 
Street, Dubuque, Iowa. 1951. 21 pages. $1. 


The fact that it is often unwise in an em- 
ployment situation to accept unequivocally 
an applicant’s statement of his own quali- 
fications has been demonstrated all too fre- 
quently in costly misplacements. The need 
has been felt for a rapid, objective means 
of verifying applicants’ claims of experi- 
ence. Merchandise knowledge tests, such 
as those described in this bulletin, have 
emerged as a promising answer to this need 
in assessing the experience qualifications of 
salespersons. 

Techniques for development of merchan- 
dise knowledge tests are presented in detail. 
Step-by-step procedures are given for the 
preparation of suitable test questions, se- 
lection of carefully defined criterion groups, 
determination of 
sound hiring 


validation of tests and 


critical scores to provide 


standards. 

This is Research and Technical Report 8 
of the Industrial Relations Center of the 
University of Minnesota. 


Measurement of Physical Output at the Job 
Level. Einar Hardin. Wm. C. Brown Company, 
915 Main Street, Dubuque, Iowa. 1951. 13 
pages. $1. 

The discussion of output measurement is 
confined to the measurement of only one 
type of output, that of physical output at 
the job level. First, the term is explained. 
Second, the usefulness of measurements of 
that type of output is described. The prob- 
lems and methods of measuring physical 
output at the job level are then discussed 
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This is Research and Technical Report 10 
of the Industrial Relations Center of the 
University of Minnesota. 





ARTICLES 





John Q. Public—Interested Third Party 
. . + This article points out that labor 
leaders in disputes with management repre- 
sentatives rarely view the public as a validly 
interested party to their disagreements. What 
the public interest, in such instances, has 
been in the past and what it should be offers 
further basis for discussion.—Dishman, “The 
Public Interest in Emergency Labor Dis- 
putes,” American Political Science Review, 
December, 1951. 


To and Fro the Pickets Go . . . With 
similar regularity appear law review articles 
discussing court decisions in this contro- 
versial field. A comprehensive study of picket- 
ing-cases history through 1950 is presented 
by a Cleveland attorney.—Weinberg, “Thorn- 
hill to Hanke—The Picketing Puzzle,” Uni- 
versity of Cincinnati Law Review, November, 
1951. 


Texas Profile of Picketing . . . A 
University of Texas law professor examines 
exceptions which have riddled constitutional 
protections surrounding picketing. Of the 
state’s handling of the problem he says: 
“Since the end of the war an interplay of 
Texas statutes and decisions of the Texas 
Supreme Court has served to paint a Texas 
picture of picketing as free speech which 
can be compared profitably with the national 
situation.”—Williams, “Picketing and Free 
Speech—A Texas Primer,” Texas Law Re- 
view, December, 1951. 


Times Change... Says the writer: “The 
time was when a lawyer could safely advise 
his client that if the client had not consulted 
or agreed with his competitors he could 
not be charged with having conspired to 
restrain trade.” He goes on to explain 
the situation as it exists today.—Sunderland, 
“Changing Legal Concepts,” Journal of 
Business of the University of Chicago, Oc- 
tober, 1951. 


Duty of Clarification . . . The writer 
says of the changing nature of the United 
States Supreme Court’s business: “The 
case-to-case development of the law has 
given rise to considerable uncertainty as 
to the constitutional limits of official action. 
Coupled with the increasing governmental 
restrictions on individual liberties, this un- 
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certainty suggests that greater importance 
should be attached to the need for early 
clarification of constitutional questions.”— 
Bernard, “Avoidance of Constitutional Is- 
sues in the United States Supreme Court: 
Liberties of the First Amendment,” Michigan 
Law Review, December, 1951. 


Courts Rush in . . . Where legislatures 
fear to tread, the courts, sheltered by public 
acceptance of antitrust law, have entered 
highly controversial domains of public policy 
in the handling of economic problems. The 
author, professor of law at the University 
of Illinois, maintains that vigorous “business 
policy should not be constantly subject to 
the inhibitory threat of criminal prosecu- 
tions.”—Carlston, “Antitrust Policy: <A 
Problem in Statecraft,” Yale Law Journal, 
November, 1951. 


Review of Bankruptcy Decisions . . . A 
Missouri attorney notes cases, both recent 
and early, in the bankruptcy field, discussing 
bankruptcy courts’ subordination or disal- 
lowance of claims solely on equitable grounds. 
—-Gleick, “The Equitable Power of Bank- 
ruptcy Courts to Subordinate Claims or to 
Disallow Claims Entirely on Equitable 
Grounds,” Journal of the National Association 
of Referees in Bankruptcy, October, 1951. 


Extension of Sixth-Amendment Guarantee 
, Under the Barron rule, the Sixth 
Amendment, explicitly guaranteeing the 
right to counsel in federal courts, is not 
applicable to the states, but the due-process 
clause of the Fourteenth Amendment has 
been given an increasingly broad construc- 
tion by the Supreme Court, particularly in 
the last three decades. The result has been 
imposition by the Constitution upon the 
states of numerous federally enforceable 
restrictions.—Fellman, “The Federal Right 
to Counsel in State Courts,” Nebraska Law 
Review, November, 1951. 


Error of Legal Method or Technique . . . 
The authors criticize the approach in inter- 
national law that, between equal independ- 
ent nations, treaties are presumed to be 
based on the principle of reciprocity and 
mutuality with the fact of extenuating cir- 
cumstances not giving rise to rebuttal of 
the principle. They are critical not because 
“the legal or philosophical ideal of equality 
is incorrect, but rather that tribunals in 
not making the presumption rebuttable have 
fallen into an error.’’-—Thomas and Thomas, 
“Equality of States in International Law— 
Fact or Fiction?” Virginia Law Review, 
October, 1951. 


March, 1952 @ Labor Law Journal 


| 


fs 


> = = 


j 
: 
i 








Rank and File 








News of Work 
and Working People 








Meetings of Labor Men 


Labor Editors.—Two important meetings 
are scheduled in March for midwestern and 
eastern labor journalists. 

The midwestern conference for labor 
editors from Wisconsin, eastern Iowa, north- 
ern Illinois and Minnesota will convene at 
the University of Wisconsin in Madison on 
March 1 and 2. The meeting is sponsored 
by the University of Wisconsin extension 
division school for workers and the university 
journalism school. 

Principal speaker at this conference will 
be Ruben Levin, acting editor of Labor, 
Washington, D. C. Among those scheduled 
as discussion leaders are Richard M. Green- 
wood, assistant editor, Retail Clerks’ Ad- 
vocate, Lafayette, Indiana; George Hampel, 
Jr., Wisconsin State Federation of Labor; 
Irwin Klass, editor, Federation News, Chicago; 
Harold J. Newton, publisher, Kenosha (Wis- 
consin) Labor; Loren Norman, editor, Racine 
(Wisconsin) Labor; and Samuel N. Sherman, 
Milwaukee Journal. Toastmaster at the dinner 
following the conference will be Ray W. 
Taylor, research director, United Automo- 
bile Workers (AFL). 

The second meeting—that of the Eastern 
Labor Press Conference—will be held on 
March 15 at the Statler Hotel in Washing- 
ton, D. C. This conference, scheduled as a 
forum on political education, had been pre- 
viously set for February 23. 

The purpose of this session is the further- 
ance of labor’s political education during 
1952 by insuring maximum effectiveness of 
the labor press. All labor editors, writers 
and publishers are invited to attend even 
though they do not belong to the con- 
ference; there will be, however, a small 
registration fee. 

Jim McDevitt, director of Labor’s League 
for Political Education, will be the main 
speaker. 
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AFL Conventions.—A listing of conven- 
tions to be held by the state, national and 
international unions of the American Fed- 
eration of Labor in March shows that the 
latter part of the month was chosen for 
each of the four scheduled meetings. 

The Rhode Island State Federation of 
Labor will be the first to meet on March 22 
in Providence, Rhode Island, followed by 
the International Brotherhood of Paper 
Makers on March 24 at Cleveland, Ohio, 
and the American Federation of Hosiery 
Workers (Reading, Pennsylvania) and the 
Pennsylvania State Federation of Labor 
(Wilkes-Barre, Pennsylvania) both on 
March 31. 

CIO Conventions.—Only two CIO con- 
ventions are scheduled for March—the 
Louisiana State Industrial Union Council 
in New Orleans, Louisiana, on March 1 
and 2, and the Pennsylvania State IUC in 
Pittsburgh on March 26. 


1951—A Record Year 
Any Way You Look at It 


Production, earnings and spending hit 
an all-time peak. 


Old man winter was not alone in setting 
all-time records in 1951. Secretary of Labor 
Maurice J. Tobin announced recently that 
in 1951 Americans worked more, produced 
more, earned more, owned more, spent more 
and added more to industrial plant and 
equipment than in any other year in our 
history. He further cast in an optimistic 
note by predicting that these records are 
likely to be topped in 1952. 

Some of Secretary Tobin’s other observa- 
tions in his year-end report were as follows: 


Despite their additional earnings, Americans 
showed considerable restraint and wisdom 
in their spending. There was little scare 
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United Press 


Two of the steel industry's top leaders, Benjamin Fairless (left), head of United States 
Steel Company, and Mark Follansbee (right), president of Follansbee Steel Com- 
pany, are shown at a special hearing of the Wage Stabilization Board on February 4. 
Their purpose: to tell industry's side of the story in the current wage dispute with 
the CIO steelworkers. With them is Dr. Harry Schulman, chairman of the special board. 





buying. Consumers saved $8 out of every 
$100 in‘1951 as against $5 out of every $100 
in 1950. 


The problems of production were met 
with great energy. Total output of goods 
and services in 1951 was nearly 10 per cent 
higher in quantity than in the preceding 
vear and at least 5 per cent higher than in 
1944, the previous all-time peak. 


Under the influence of the manpower 
program, employment reached an all-time 
high of 62.6 million in August, with unem- 
ployment down to 1.6 million. Average 
employment for the year was a _ million 
above 1950, and average unemployment was 
40 per cent less. 

Other developments in 1951 which were 
pointed out summarily by Secretary Tobin 
were: 

Although Americans earned more in dol- 
lars and cents, their re.’ earnings—in terms 
of purchasing power— ere only slightly, 
if at all, higher than in 1950. 
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Although Americans spent more in dollars 
and cents, they bought fewer goods and 
services with their money than they did a 
year ago and put more of it into savings. 

Although Americans owned more homes, 
television sets, automobiles, radios, washing 
machines and other possessions in 1951, they 
were acquiring them at a slower rate than 
in the preceding year. 

Although more Americans were at work 
than ever before, and still more were needed 
in some areas, there was serious unemploy- 
ment in other areas. 

In concluding, Secretary Tobin pointed 
out the need for “greater production and 
higher productivity” and for “even greater 
savings” in 1952. 


An Experiment in Labor Education 


Minneapolis labor and business groups 

to arrange annual education day. 

The Minneapolis Central Labor Union, in 
cooperation with the American Federation 
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of Teachers (AFL) and the school board, 
and the Minneapolis Junior Chamber of 
Commerce have made plans for a special 
education day each year, which may set 
a pattern in labor and business education 
for other communities throughout the nation. 


This novel experiment will be tried out 
in Minneapolis on April 28, the day set 
aside by the school board as Labor Educa- 
tion Day. School children will be allowed 
the day off so that their 3,000 teachers may 
attend school and learn about organized 
labor’s history, philosophy, objectives and 
policies. 

Under this alternate-type plan, next year 
a Business Education Day will similarly 
be set aside, on which the teachers will be 
oriented on the aims and objectives of the 
private enterprise system 

In commenting on the plan, John M. 
Eklund, president of the American Federa- 
tion of Teachers, said: 

“The American Federation of 
maintains the position that all the agencies 
of the community—business, labor, church, 
and government—can and should cooperate 
in aiding the schools and school administra- 


Labor 


tions in revitalizing and enriching the 
school program. 

“Some great traditions in American life 
have never been adequately covered in our 
school curricula. Notably, one of those 
areas is the history and philosophy of the 
American trade union movement. 

“No child can meet the problems of the 
modern world without a clear understanding 
of the aims and purposes of free trade 
unions. Teachers cannot impart a_ well- 
rounded education to students unless they 
have a good background of information on 
labor matters.” 


New Office of Labor Set up by DPA 


New department will serve as liaison 
between Administration and Labor 
Department. 


The establishment of a new department, 
the Office of Labor, was announced recently 
by Manly Fleischmann, new administrator 
of the Defense Production Administration 
In pointing out the functions of the new 
department, Mr. Fleischmann said its pur- 





United Press 


Presenting the steelworkers side of the story at the Wage Board's hearing in New York 
City on February 4, are Arthur J. Goldberg (left), general counsel of the CIO, and 
CIO President Philip Murray. The cause of their amusement: Mr. Fairless’ statement that 
prices on steel products would have to be raised if steelworkers' wages were boosted. 
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pose will be to help facilitate the solving 
of manpower and labor problems by acting 
as a liaison between the Administration and 
the various offices of the Department of 
Labor. 


What They're Saying About— 


Guaranteed annual wages. 


“Guaranteed annual wages are not socialism 
or any form of socialism; they are fully 
consistent with our traditional free enter- 
prise system. 

“Guaranteed annual wages are not de- 
signed to bankrupt the steel companies; 
they can be conservatively financed. 

“Guaranteed annual wages are not by 
themselves a cure-all for all the problems 
of our economy; but a system of guaranteed 
annual wages in the steel industry would 
go far to give additional stability and 
strength to an important segment of our 
economic machinery. 

“In that positive aspect, the institution 
of guaranteed annual wages would con- 
tribute to our economic defenses against 
any repetition of the terrifying, devastating 
depression of the early 1930’s—an economic 
tornado which might sweep away the 
economic and social progress of many de- 
cades, and, equally serious, our basic freedoms. 

“We believe our plan for instituting a 
guaranteed annual wage in the steel industry 
is fiscally sound, administratively feasible 
and socially desirable.”"—Philip Murray, 
president of the United Steelworkers of 
America (CIO), before a special WSB 
panel in New York City. 

Appearing on behalf of the United Steel- 
workers of America before a special Wage 
Stabilization Board panel also, Murray W. 
Latimer, industrial relations consultant, fol- 
lowed Mr. Murray’s comments by recom- 
mending a guaranteed minimum annual 
wage in the steel industry, limited to em- 
ployees with three or more years of service 
and supported by contributions of six and 
one half to seven cents an hour. His fur- 
ther recommendations: 


(1) Benefits to be limited to persons laid 
off or terminated because of curtailment of 
work; (2) benefits to be payable for no 
longer than 52 consecutive weeks in any 
spell of unemployment; (3) the over-all 
benefit would be 30 times the standard 
hourly wage rate; and (4) the plan would, 
to the extent possible, pay the difference 
between any state unemployment benefit 
and the overall benefit. 
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Compulsory union membership. 


“The Wage Stabilization Board, accord- 
ing to the usually reliable Washington 
grapevine, is about ready to recommend the 
union shop—requiring compulsory union 
membership—to settle the steel and two 
other disputes before it. Such a recom- 
mendation, technically not binding but 
actually having the tremendous weight of 
government power in a national emergency 
behind it, would set a pattern that few em- 
ployers could resist. 

“The union shop is bad when private 
groups agree to it voluntarily—and then 
proceed to enforce it against individuals. It 
is infinitely worse when a government 
agency in effect orders such a violation of 
individual liberty. That is very close to the 
kind of state tyranny we are arming against.” 
—The Freeman, February 11, 1952. 


“A study of the legislative history of the 
National Labor-Management Relations Act 
and the Defense Production Act reveals 
that Congress had no intention of permitting 
a government agency to force establishment 
of such a labor monopoly [union shop]. 
The basic right of every citizen to a job 
must not be abrogated and made subject 
to the whims of any labor union. Every 
citizen concerned with the preservation of 
those rights should vigorously oppose any 
such actions.”—Joseph A. Sinclair, secretary 
of the Commerce and Industry Association 
of New York, in letters to industry mem- 
bers of the Wage Stabilization Board. 


Labor relations—it takes two. 


“Labor Relations are good when the em- 
ployee trusts and does not begrudge the 
employer; when the employer places human 
considerations first, recognizing the intrinsic 
worth and dignity of the individual em- 
ployee, his need for personal recognition 
and his right to develop his abilities. 

“The employee must be free to join or 
not to join unions and to bargain collectively 
if he wishes to do so. 

“The employer and the public must be 
protected against sympathy strikes, juris- 
dictional strikes, strikes that violate con- 
tracts and strikes against the government’s 
orders."—Chamber of Commerce of the 
United States, reported in the Washington 
Report, February 8, 1952. 


Proposed ban on radio and television 

liquor advertising. 

“It is our judgment that the organiza- 
tions who are leading the drive for S. 2444 
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[the proposed bill to bar radio and TV 
liquor advertising] are seeking to capitalize 
upon prevailing sentiment, including the 
sentiment of the millions of members of 
our organization, that steps must be taken 
by the Federal Government to improve the 
quality of radio and television advertising. 


“It certainly does not appear that the 
distilled-beverage industry can be right- 
fully charged with a burden of guilt suf- 
ficient to justify the punitive legislation 
against it which the supporters of S. 2444 
wish to see enacted.”"—Thomas R. Owens, 
CIO legislative representative, testifying 
before the Senate Interstate and Foreign 
Commerce Committee. 


“The: Chamber believes it wrong to at- 
tempt to restrict the movement of legitimate 
goods [liquor] through the device of putting 
controls on the advertising of such goods. 
It is dangerous thus to set a precedent 
which could lead later to restrictions on 
the movement of other kinds of goods legiti- 
mately produced.”—Chamber of Commerce 
of the United States, in a letter to the 
Senate Interstate and Foreign Commerce 
Committee. 


Taxation—too much or not enough? 


“The American Federation of Labor has 

consistently maintained since the end of 
World War II that federal tax policy should 
be on a pay-as-you-go basis. For this rea- 
son we have urged that Congress adopt tax 
measures that would yield revenues neces- 
sary to balance the federal budget. 
It is our considered opinion that a balanced 
budget is essential in the present period of 
high employment, high prices and high 
profits.”"—William Green, president of the 
American Federation of Labor, in a letter 
to President Truman. 


“As taxes rise, incentive drops. Incentive 
is the life’s blood of the great American 
productive system which sustains world 
civilization. 

“Also: For every day’s wages the citizen 
pays in taxes, he is that day the slave of a 
master state. The average American, one 
third of whose earnings are taxed away, 
already has lost a large measure of his 
freedom.”—Chamber of Commerce of the 
United States, reported in the Washington 
Report, February 8, 1952. 


Florida Outbreaks 
Condemned by Unions 


A spot-check survey of comment and 
decision about the Florida racial and re- 
ligious outbreaks has been made by the 
Jewish Labor Committee’s antidiscrimina- 
tion department. 


The information in the survey shows that’ 
American labor is united in its fight against 
discrimination. 

In a letter to the Jewish Labor Com- 
mittee, president of the CIO, William 
Green wrote: “I can assure you that the 
officers and members of the American Fed- 
eration of Labor were deeply shocked when 
they learned of the outrages that were com- 
mitted in Florida. We protest such action 
with all the vigor at our command.” 


Secretary-treasurer James B. Carey, head 
of the CIO Committee to Abolish Discrimi- 
nation, wired President Truman: “We 
strongly urge you to insist that the Federal 
Government take action to run down the 
murderers of Harry T. Moore in Florida 
and to call upon Congress to enact legisla- 
tion that will put an end to the series of 
violent outrages against individuals and 
minority groups that have disgraced the 
country in recent weeks.” 

An editorial in the January 9, 1952 issue 
of AFL News-Reporter had the following 
to say about these incidences: 


“There has been a series of bombings in 
Florida. But the important point is that 
the bombings have not been directed 
against only Negroes. They have been 
aimed at Catholics and Jews as well. The 
bombings again teach us that no minority 
is safe when another minority is attacked. 
We wonder if reactionaries everywhere 
won’t stop to think whether stirring up 
race hatred in order to win an election is 
worth the damage it helps to cause.” 


“Among other unions which passed for- 
mal resolutions protesting the Florida out- 
rages were the United Furniture Workers, 
CIO; The New Jersey State, CIO; the 
executive board of Local 1-S, United De- 
partment Store Workers, CIO; the Na- 
tional Maritime Union, CIO; the Miami 
Central Trades and Labor Council, AFL; 
Detroit and Wayne County Federation of 
Labor; and San Francisco Labor Council 
of the AFL.” 


A democracy is not always sure of its bearings, and in the past 
year the country has traveled in a great many directions at once. 
—John P. Frank in the Autumn, 1948 Chicago Law Review. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription 
rate—$6.50 for 12 monthly issues. Write for sample copy. 





Recent Tax Topics: 


Refund suits 

Section 45 

Alimony trusts 

Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 
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Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
aging, labeling, storage, and distribution of foods, with 
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Insurance Law Journal 


Month after month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests of 
recent decisions, comments on pending legislation, rulings 
of state commissioners and attorneys general, and other 
features reflecting the changing scene of insurance law. 
The Journal is edited exclusively for insurance law men, 
by insurance law men. Emphasis is on the insurance law 
fields of Life, Health and Accident, Fire and Casualty, 
Automobile, and Negligence. Issued monthly; subscrip- 
tion rate—$10 a year, including a handsome binder for 
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A LOOK BACK 


—to March 17, 1917 


LOOKING BACK this month, we 
take note of March 17, 1917, when the railroad brotherhoods 
successfully threatened a general strike to protest delays in 
applying the Adamson Eight-Hour Law. Aided by govern- 
ment pressure, the threat was successful and the railroads 
conceded the basic eight-hour day. The Supreme Court shortly 


validated the Adamson Act as an emergency measure. 


Passep by Congress in 1916 on 
the urging of President Wilson, the Adamson Act was a last- 
ditch measure to prevent a threatened general strike of the 
four railroad brotherhoods. The act, in effect, marked the 
first attempt of the federal government to legislate wages 
since, while it regulated hours, it provided railroad workers the 
same pay for eight hours as they had previously received for 
ten. The American Federation of Labor, in urging passage 
of the act and espousing the action of the government, made its 
first departure from its policy of advocating only collective 
bargaining in the settlement of labor disputes. 


Passage of the Adamson Act followed the breakdown of 
government attempts to mediate the dispute under a provision 
of the 1913 Newlands Act, which provided a permanent Board 


of Mediation and Cencihation. 


PRESENT significance of the Adam- 
son Act lies in the fact that today federal policy in labor dis- 
putes, as outlined in the Taft-Hartley Act, involves the 
persuasive powers of the Federal Mediation and Conciliation 
Service in labor disputes which have a significant effect on 
commerce and in which the service will intervene. In cases 
of national emergency, an injunction is authorized and pro 
vides delay so that pressures, executive, Congressional and 
public, may be brought to bear upon the dispute. Should these 
methods fail of solving a specific emergency dispute, the case 
would be turned over to Congress for settlement. What would 
happen is theoretical as such a situation has never arisen under 
the present law. However, Congress, failing of other alterna 
tives, could legislate as it did in solving the pre-World War | 
railroad dispute: and the Supreme Court, following its prior 


example, could validate such legislation. 
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